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care. No later than six
established post-closure
disposal unit, the owner

days after completion of the
are period for each hazardous waste

| r operator must submit to the director,
} by registered mail, a ceftification that the post-closure care

| period for the hazardous jwaste disposal unit was performed in
accordance with the specffications in the approved post-closure
plan. The certification st be signed by the owner or operator
and an independent registfjered professional engineer.
Documentation supporting |the independent registered professional
engineer's certificationimust be furnished to the directs

request until he released the owner or operator from the
financial assurance requirements for post-closure ¢

subsection 11-264-145(1)] [Eff 6/18/94; comp
(Auth: HRS §§3427-4, 3437-31, 3420-34, 3423-33)
§264.120)

SUBCHAPTER H

§11-264-140 Applicgbility. r ements of
sections 11-264-142, ] -147 through 11-264-
151 apply to owners and ardous waste
facilities, except as pr¢vi ] wise in this section or in
section 11-264-1.

(b) The requiremen
apply only to owners and

1 )

Disposal fae

ese sections are made applicable to
il sections 11-264-228 and 11-264-258;
4%’ are required section 11-264-197 to
ements for landfills; and
|1dings that are required under section
meet the requirements for landfills.
the federal government are exempt from
subchapter. [Eff 6/18/94; comp

] HRS §§342J-4, 342J-31, 342J-34, 342J-35)
R. §264.14¢)

§11-264-141 Definitions of terms as used in this
subchapter. (a) '‘Closufe plan'' means the plan for closure
prepared in accordance wjth the requirements of section 11-264-
112.
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811-264- 141

(b) "~ “Current closure cost estimate'' means the nost recent
of the estimtes prepared in accordance with subsections 11-264-
142(a), (b), and (c).

(c) ~“Current post-closure cost estimte'' neans the nost
recent of the estimtes prepared in accordance with subsections
11-264-144(a), (b), and (c).

(d) "~~~ Parent corporation'' neans a corporation which
directly owns at |east 50 percent of the voting stock of the
corporation which is the facility owner or operator; the latter
corporation is deened a " "subsidiary'' of the parent corporation.

(e) "~~~ Post-closure plan'' means the plan for post-closure
care prepared in accordance with the requirenents of sections 11-
264-117 through 11-264-120.

(f) The following terns are used in the specifications for
the financial tests for closure, post-closure care, and liability
coverage. The definitions are intended to assist in the
under st andi ng of these rules and are not intended to limt the
nmeani ngs of terns in a way that conflicts with generally accepted
accounting practices.

" Assets'' neans all existing and all probable future
econom ¢ benefits obtained or controlled by a particular entity.

““Current assets'' neans cash or other assets or resources
comonly identified as those which are reasonably expected to be
realized in cash or sold or consuned during the normal operating
cycl e of the business.

““Current liabilities'' neans obligations whose |iquidation
i s reasonably expected to require the use of existing resources
properly classifiable as current assets or the creation of other
current liabilities.

" CQurrent pluggi ng and abandonnment cost estinmate'' neans the
nost recent of the estimates prepared in accordance with 40 CFR
144.62(a), (b), and (c) (1998).

"I ndependently audited'' refers to an audit perfornmed by an
i ndependent certified public accountant in accordance with
general ly accepted auditing standards.

““Liabilities'' means probable future sacrifices of economc
benefits arising frompresent obligations to transfer assets or
provi de services to other entities in the future as a result of
past transactions or events.

" Net working capital'' means current assets mnus current
liabilities.
""Net worth'' neans total assets mnus total liabilities and

is equivalent to owner's equity.
" Tangi ble net worth'' means the tangible assets that remain
after deducting liabilities; such assets would not include
i ntangi bl es such as goodwi Il and rights to patents or royalties.
g Inthe liability insurance requirenents the terns
““bodily injury'' and " property damage'' shall have the neanings
given these ternms by applicable State | aw. However, these terns
do not include those li1abilities which, consistent with standard
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i ndustry practices, are excluded fromcoverage in liability
policies for bodily injury and property damage. The depart nent

I ntends the nmeanings of other ternms used in the liability

i nsurance requirenments to be consistent with their common

nmeani ngs within the insurance industry. The definitions given
bel ow of several of the terns are intended to assist in the
under st andi ng of these rules and are not intended to limt their
meanings in a way that conflicts with general insurance industry
usage.

" Accidental occurrence'' nmeans an accident, including
conti nuous or repeated exposure to conditions, which results in
bodily injury or property danmage neither expected nor intended
fromthe standpoi nt of the insured.

" Legal defense costs'' nmeans any expenses that an insurer
incurs in defending against clainms of third parties brought under
the terms and conditions of an insurance policy.

" " Nonsudden acci dental occurrence'' means an occurrence
whi ch takes place over tine and involves continuous or repeated
exposure.

" " Sudden acci dental occurrence'' neans an occurrence which
IS not continuous or repeated in nature.

(h) "~ " Substantial business relationship'' neans the extent
of a business relationship necessary under applicable State | aw
to nmake a guarantee contract issued incident to that relationship
valid and enforceable. A " “substantial business relationship'
must arise froma pattern of recent or ongoi ng business
transactions, in addition to the guarantee itself, such that a
currently existing business relationship between the guarantor
and the owner or operator is denonstrated to the satisfaction of
the director. [Eff 6/18/94; conp ] (Auth: HRS
88342J-4, 342J-31, 342J-34, 342J-35) (Inp: 40 C.F.R 8264.141)

811-264-142 Cost estimate for closure. (a) The owner or
operator nust have a detailed witten estimate, I n current
dol l ars, of the cost of closing the facility in accordance with
the requirements in sections 11-264-111 through 11-264-115 and
applicable closure requirenments in sections 11-264-178, 11-264-
197, 11-264-228, 11-264-258, 11-264-280, 11-264-310, 11-264-351,
11-264- 601 through 11-264-603, and 11-264-1102.

(1) The estimate nust equal the cost of final closure at
the point in the facility's active |life when the extent
and manner of its operation would make cl osure the nost
expensive, as indicated by its closure plan (see
subsection 11-264-112(b)); and

(2) The closure cost estimte nmust be based on the costs to
t he owner or operator of hiring a third party to cl ose
the facility. Athird party is a party who is neither a
parent nor a subsidiary of the owner or operator. (See
definition of parent corporation in subsection 11-264-
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141(d).) The owner or operator may use costs for
on-site disposal if he can denonstrate that on-site

di sposal capacity will exist at all tinmes over the life
of the facility.

(3) The closure cost estimate may not incorporate any
sal vage value that may be realized with the sale of
hazar dous wastes, or non-hazardous wastes if applicable
under subsection 11-264-113(d), facility structures or
equi pnent, land, or other assets associated with the
facility at the time of partial or final closure.

(4) The owner or operator may not incorporate a zero cost
for hazardous wastes, or non-hazardous wastes if
appl i cabl e under subsection 11-264-113(d), that m ght
have econom c val ue.

(b) During the active life of the facility, the owner or

operator nust adjust the closure cost estimate for inflation

W thin sixty days prior to the anniversary date of the
establ i shnent of the financial instrument(s) used to conply with
section 11-264-143. For owners and operators using the financial
test or corporate guarantee, the closure cost estimate nust be
updated for inflation within thirty days after the close of the
firms fiscal year and before subm ssion of updated information
to the director as specified in paragraph 11-264-143(f)(3). The
adj ust mrent may be nade by recal cul ating the maxi mum costs of
closure in current dollars, or by using an inflation factor
derived fromthe nost recent Inplicit Price Deflator for G oss
Nati onal Product published by the U S. Departnent of Commerce in
its Survey of Current Business, as specified in paragraphs (b)(1)
and (2). The inflation factor is the result of dividing the

| at est published annual Deflator by the Deflator for the previous
year.

(1) The first adjustrment is made by multiplying the closure
cost estimate by the inflation factor. The result is
t he adjusted closure cost estinate.

(2) Subsequent adjustnents are nmade by multiplying the
| at est adj usted cl osure cost estimate by the | atest
inflation factor.

(c) During the active life of the facility, the owner or
operator nust revise the closure cost estimate no |ater than
thirty days after the director has approved the request to nodify
the closure plan, if the change in the closure plan increases the
cost of closure. The revised closure cost estimate nust be
adjusted for inflation as specified in subsection 11-264-142(b).

(d) The owner or operator nmust keep the followi ng at the
facility during the operating life of the facility: The | atest
closure cost estimate prepared in accordance with subsections 11-
264-142 (a) and (c) and, when this estinmate has been adjusted in
accordance with subsection 11-264-142(b), the |latest adjusted
closure cost estimate. [Eff 6/18/94; conp ] (Auth:
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HRS §8342J-4, 342J-31, 342J)-34, 342J-35) (Inp: 40 C.F.R

§264. 142)

811-264-143 Financial assurance for closure. An owner or
operator of each facility nust establish financial assurance for
closure of the facility. He nust choose fromthe options as
specified in subsections (a) through (f).

(a)
(1)

(2)

(3)

C osure trust fund.

An owner or operator may satisfy the requirenments of
this section by establishing a closure trust fund which
conforms to the requirenents of this subsection and
submitting an originally signed duplicate of the trust
agreenment to the director. An owner or operator of a
new facility must submt the originally signed
duplicate of the trust agreenent to the director at

| east sixty days before the date on which hazardous
waste is first received for treatnent, storage, or

di sposal . The trustee nmust be an entity which has the
authority to act as a trustee and whose trust
operations are regul ated and exam ned by the State.

The wording of the trust agreenent nust be identical to
t he wording specified in paragraph 11-264-151(a)(1),
and the trust agreenment nust be acconpani ed by a formal
certification of acknow edgnent (for exanple, see

par agraph 11-264-151(a)(2)). Schedule A of the trust
agreenment must be updated within sixty days after a
change in the amount of the current closure cost
estimte covered by the agreenent.

Paynments into the trust fund nust be made annual |y by

t he owner or operator over the termof the initial RCRA
or State hazardous waste managenment permt or over the
remai ning operating life of the facility as estinated
in the closure plan, whichever period is shorter; this
period is hereafter referred to as the " "pay-in
period.'' The paynents into the closure trust fund nust
be made as fol |l ows:

(i) For a new facility, the first payment nust be made
before the initial receipt of hazardous waste for
treatment, storage, or disposal. A receipt from
the trustee for this paynent nust be submtted by
t he owner or operator to the director before this
initial receipt of hazardous waste. The first
paynent nust be at |east equal to the current
cl osure cost estimate, except as provided in
subsection 11-264-143(g), divided by the nunber of
years in the pay-in period. Subsequent paynents
nmust be made no later than thirty days after each
anni versary date of the first payment. The anount
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(5)
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of each subsequent paynent nust be determ ned by
this fornul a:

CE- CV
Y

Next paynment =

where CE is the current closure cost estimate, CV
is the current value of the trust fund, and Y is
t he nunber of years remaining in the pay-in

peri od.

(i) If an owner or operator establishes a trust fund
as specified in subsection 11-265-143(a), and the
value of that trust fund is | ess than the current
cl osure cost estimate when a permt is awarded for
the facility, the amount of the current closure
cost estimate still to be paid into the trust fund
nmust be paid in over the pay-in period as defined
in paragraph (a)(3). Paynents nust continue to be
made no later than thirty days after each
anni versary date of the first paynent nade
pursuant to chapter 11-265 . The anount of each
paynent nust be determned by this fornula:

CE- CV
Y

Next paynment =

where CE is the current closure cost estimate, CV

is the current value of the trust fund, and Y is

t he nunber of years remaining in the pay-in

peri od.
The owner or operator nay accel erate paynents into the
trust fund or he may deposit the full anmount of the
current closure cost estinmate at the tinme the fund is
establ i shed. However, he nust maintain the value of the
fund at no | ess than the value that the fund woul d have
Lf)?n?ual paynents were nade as specified in paragraph
a)(3).
|f the owner or operator establishes a closure trust
fund after having used one or nore alternate mechani sns
specified in this section or in section 11-265-143, his
first payment nmust be in at |east the anount that the
fund would contain if the trust fund were established
initially and annual paynments nade according to
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(6)

(7)

(8)

(9)

(10)

specifications of this subsection and subsection 11-
265-143(a), as applicable.
After the pay-in period is conpleted, whenever the
current closure cost estimte changes, the owner or
operator nust conpare the new estinmate with the
trustee's nost recent annual valuation of the trust
fund. If the value of the fund is |less than the anount
of the new estimte, the owner or operator, within
sixty days after the change in the cost estimate, nust
ei ther deposit an amount into the fund so that its
value after this deposit at |east equals the amount of
the current closure cost estimate, or obtain other
financi al assurance as specified in this section to
cover the difference.

|f the value of the trust fund is greater than the
total anount of the current closure cost estimate, the
owner or operator may submit a witten request to the
director for release of the amobunt in excess of the
current closure cost estimate.

| f an owner or operator substitutes other financial
assurance as specified in this section for all or part
of the trust fund, he may submt a witten request to
the director for release of the amobunt in excess of the
?uraent cl osure cost estimate covered by the trust

und.
Wthin sixty days after receiving a request fromthe
owner or operator for release of funds as specified in
paragraph (a)(7) or (8), the director will Instruct the
trustee to release to the owner or operator such funds
as the director specifies in witing.
After beginning partial or final closure, an owner or
operator or another person authorized to conduct
partial or final closure may request reinbursenments for
partial or final closure expenditures by submtting
Item zed bills to the director. The owner or operator
may request reinbursements for partial closure only if
sufficient funds are remaining 1n the trust fund to
cover the maxi mum costs of closing the facility over
its remaining operating life. Wthin sixty days after
receiving bills for partial or final closure
activities, the director will instruct the trustee to
make rei mbursenents in those amobunts as the director
specifies in witing, if the director determ nes that
the partial or final closure expenditures are in
accordance with the approved closure plan, or otherw se
justified. If the director has reason to believe that
t he maxi mum cost of closure over the remaining life of
the facility will be significantly greater than the
val ue of the trust fund, he may w thhol d rei mbursenents
of such anobunts as he deens prudent until he
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(11)

(b)
(1)

(2)
(3)

811-264- 143

determ nes, in accordance wth subsection 11-264-143(i)
that the owner or operator is no |longer required to
mai ntai n financial assurance for final closure of the
facility. If the director does not instruct the trustee
to make such reinmbursenents, he will provide the owner
or operator with a detailed witten statenent of
reasons.
&Ee director will agree to term nation of the trust

en:

(i) An owner or operator substitutes alternate
financi al assurance as specified in this section;
or

(i1) The director releases the owner or operator from
the requirements of this section in accordance
with subsection 11-264-143(i).

Surety bond guaranteei ng paynent into a closure trust

An owner or operator may satisfy the requirenments of
this section by obtaining a surety bond which conforns
to the requirements of this subsection and submitting
the bond to the director. An owner or operator of a new
facility must submt the bond to the director at |east
si xty days before the date on which hazardous waste is
first received for treatnent, storage, or disposal. The
bond nust be effective before this initial receipt of
hazar dous waste. The surety conpany issuing the bond
must, at a mninum be anong those |isted as acceptable
sureties on Federal bonds in Circular 570 of the U S
Departnent of the Treasury.
The wording of the surety bond nust be identical to the
wor di ng specified in subsection 11-264-151(Db).
The owner or operator who uses a surety bond to satisfy
the requirements of this section nust also establish a
standby trust fund. Under the ternms of the bond, al
paynments nade thereunder will be deposited by the
surety directly into the standby trust fund in
accordance with instructions fromthe director. This
standby trust fund nmust neet the requirenents specified
in subsection 11-264-143(a), except that:
(i) An originally signed duplicate of the trust
agreenent mnmust be submtted to the director with
t he surety bond; and
(i) Until the standby trust fund is funded pursuant to
the requirements of this section, the follow ng
are not required by these regul ations:
(A) Payments into the trust fund as specified in
subsection 11-264-143(a);
(B) Updating of Schedule A of the trust agreenent
(see subsection 11-264-151(a)) to show
current closure cost estimates;
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(4)

(5)

(6)

(7)

(8)

(9)

(© Annual valuations as required by the trust
agreenent; and
(D) Notices of nonpaynent as required by the
trust agreenent.
ThFIbond must guarantee that the owner or operator
will:

(i) Fund the standby trust fund in an anobunt equal to
t he penal sumof the bond before the begi nning of
final closure of the facility; or

(i1) Fund the standby trust fund I n an anmount equal to
the penal sumwthin fifteen days after an
adm ni strative order to begin final closure issued
by the director beconmes final, or within 15 days
after an order to begin final closure is issued by
a court of conpetent jurisdiction; or
(iii) Provide alternate financial assurance as specified
in this section, and obtain the director's witten
approval of the assurance provided, within ninety
days after receipt by both the owner or operator
and the director of a notice of cancellation of
the bond fromthe surety.
Under the terns of the bond, the surety will becone
l'iable on the bond obligation when the owner or
operator fails to performas guaranteed by the bond.
The penal sum of the bond nmust be in an ampbunt at | east
equal to the current closure cost estinmate, except as
provi ded in subsection 11-264-143(Q).
Whenever the current closure cost estinmate increases to
an anount greater then the penal sum the owner or
operator, within sixty days after the increase, nust
el ther cause the penal sumto be increased to an anount
at least equal to the current closure cost estinmte and
submt evidence of such increase to the director, or
obtain other financial assurance as specified in this
section to cover the increase. Wenever the current
cl osure cost estinmate decreases, the penal sum may be
reduced to the amount of the current closure cost
estimate following witten approval by the director.
Under the terns of the bond, the surety may cancel the
bond by sending notice of cancellation by certified
mail to the owner or operator and to the director.
Cancel | ati on may not occur, however, during the one-
hundred and twenty days begi nning on the date of
recei pt of the notice of cancellation by both the owner
or operator and the director, as evidenced by the
return receipts.
The owner or operator may cancel the bond if the
director has given prior witten consent based on his
recei pt of evidence of alternate financial assurance as
specified in this section.
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(c) Surety bond guaranteeing performance of closure. (1) An
owner or operator may satisfy the requirements of this section by
obtaining a surety bond which conforns to the requirenents of
this subsection and submtting the bond to the director. An owner
or operator of a new facility nust submt the bond to the
director at |east sixty days before the date on which hazardous
waste is first received for treatnent, storage, or disposal. The
bond nust be effective before this initial receipt of hazardous
waste. The surety conpany issuing the bond nmust, at a mninum be
anong those |listed as acceptable sureties on Federal bonds in
Grcular 570 of the U S. Department of the Treasury.

(2) The wording of the surety bond nust be identical to the

wor di ng specified in subsection 11-264-151(c).

(3) The owner or operator who uses a surety bond to satisfy

the requirements of this section nust also establish a
standby trust fund. Under the ternms of the bond, al
paynents nmade thereunder will be deposited by the
surety directly into the standby trust fund in
accordance with instructions fromthe director. This
standby trust nust neet the requirenents specified in
subsection 11-264-143(a), except that:

(i) An originally signed duplicate of the trust
agreenent nust be submtted to the director with
t he surety bond; and

(i1) Unless the standby trust fund is funded pursuant
to the requirements of this section, the follow ng
are not required by these regul ations:

(A) Paynents into the trust fund as specified in
subsection 11-264-143(a);

(B) Updating of Schedule A of the trust agreenent
(see subsection 11-264-151(a)) to show
current closure cost estinmates;

(© Annual valuations as required by the trust
agreenent; and

(D) Notices of nonpaynent as required by the
trust agreenent.

(4) ThFIbond nmust guarantee that the owner or operator

will:

(i) Performfinal closure in accordance with the
closure plan and other requirements of the permt
for the facility whenever required to do so; or

(i1) Provide alternate financial assurance as specified
in this section, and obtain the director's witten
approval of the assurance provided, within ninety
days after receipt by both the owner or operator
and the director of a notice of cancellation of
the bond fromthe surety.

(5) Under the terns of the bond, the surety will becone

l'iable on the bond obligation when the owner or

operator fails to performas guaranteed by the bond.
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(6)
(7)

(8)

(9)

(10)

—_—~
O
~——

Fol l owi ng an administrative or judicial determnation
pursuant to HRS section 342J-7 that the owner or
operator has failed to performfinal closure in
accordance with the approved closure plan and ot her
permt requirenents when required to do so, under the
terns of the bond the surety will performfinal closure
as guaranteed by the bond or will deposit the anount of
t he penal suminto the standby trust fund.

The penal sum of the bond nmust be in an ampbunt at | east
equal to the current closure cost estinmate.

Whenever the current closure cost estinmate increases to
an anount greater than the penal sum the owner or
operator, within sixty days after the increase, nust

el ther cause the penal sumto be increased to an anount
at least equal to the current closure cost estinmte and
submt evidence of such increase to the director, or
obtain other financial assurance as specified in this
section. Wenever the current closure cost estinate
decreases, the penal sum may be reduced to the anount
of the current closure cost estimate following witten
approval by the director.

Under the terns of the bond, the surety may cancel the
bond by sending notice of cancellation by certified
mail to the owner or operator and to the director.
Cancel | ati on may not occur, however, during the one-
hundred and twenty days begi nning on the date of
recei pt of the notice of cancellation by both the owner
or operator and the director, as evidenced by the
return receipts.

The owner or operator may cancel the bond if the
director has given prior witten consent. The director
wi || provide such witten consent when:

(i) An owner or operator substitutes alternate
financi al assurance as specified in this section;
or

(i1) The director releases the owner or operator from
the requirements of this section in accordance
W th subsection 11-264-143(i).
The surety will not be liable for deficiencies in the
performance of closure by the owner or operator after
the director rel eases the owner or operator fromthe
requi rements of this section in accordance with
subsection 11-264-143(i).
Closure letter of credit.
An owner or operator may satisfy the requirenments of
this section by obtaining an irrevocabl e standby letter
of credit which conforns to the requirements of this
subsection and submtting the letter to the director.
An owner or operator of a new facility nmust submt the
letter of credit to the director at |east sixty days
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before the date on which hazardous waste is first

recei ved for treatment, storage, or disposal. The
letter of credit nust be effective before this initial
recei pt of hazardous waste. The issuing institution
nmust be an entity which has the authority to issue
letters of credit and whose letter-of-credit operations
are regul ated and exam ned by a federal or State
agency.

The wording of the letter of credit nust be identical
to the wording specified in subsection 11-264-151(d).
An owner or operator who uses a letter of credit to
satisfy the requirenents of this section nust also
establish a standby trust fund. Under the ternms of the
letter of credit, all amounts paid pursuant to a draft
by the director will be deposited by the issuing
institution directly into the standby trust fund in
accordance with instructions fromthe director. This
standby trust fund nmust nmeet the requirenments of the
trust fund specified in subsection 11-264-143(a),
except that:

(i) An originally signed duplicate of the trust
agreenent mnmust be submtted to the director with
the letter of credit; and

(i1) Unless the standby trust fund is funded pursuant
to the requirements of this section, the follow ng
are not required by these regul ati ons:

(A) Payments into the trust fund as specified in
subsection 11-264-143(a);

(B) Updating of Schedule A of the trust agreenent
(see subsection 11-264-151(a)) to show
current closure cost estinmates;

(© Annual valuations as required by the trust
agreenent; and

(D) Notices of nonpaynent as required by the
trust agreenent.

The letter of credit nust be acconpanied by a letter

fromthe owner or operator referring to the letter of
credit by number, issuing institution, and date, and
providing the followi ng information: the EPA

I dentification nunber, name, and address of the

facility, and the amount of funds assured for closure
of the facility by the letter of credit.

The letter of credit nust be irrevocable and issued for

a period of at least 1 year. The letter of credit nust

provide that the expiration date will be automatically
extended for a period of at |least 1 year unless, at

| east one-hundred and twenty days before the current

expiration date, the issuing institution notifies both

t he owner or operator and the director by certified

mai | of a decision not to extend the expiration date.
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(6)

(7)

(8)

(9)

(10)

Under the terns of the letter of credit, the one-
hundred and twenty days will begin on the date when
both the owner or operator and the director have

recei ved the notice, as evidenced by the return
receipts.

The letter of credit nmust be issued in an ambunt at

| east equal to the current closure cost estinate,
except as provided in subsection 11-264-143(Q).
Whenever the current closure cost estinmate increases to
an anount greater than the anmount of the credit, the
owner or operator, within sixty days after the

i ncrease, nust either cause the anount of the credit to
be increased so that it at |east equals the current

cl osure cost estimate and submt evidence of such
increase to the director, or obtain other financial
assurance as specified in this section to cover the

i ncrease. \Wenever the current closure cost estinate
decreases, the anount of the credit may be reduced to
t he amount of the current closure cost estimate
followng witten approval by the director.

Fol l owi ng an administrative or judicial determnation
pursuant to HRS section 342J-7 that the owner or
operator has failed to performfinal closure in
accordance with the closure plan and other permt
requi rements when required to do so, the director may
draw on the letter of credit.

|f the owner or operator does not establish alternate
financi al assurance as specified in this section and
obtain witten approval of such alternate assurance
fromthe director wwthin ninety days after receipt by
both the owner or operator and the director of a notice
fromthe issuing institution that it has decided not to
extend the letter of credit beyond the current
expiration date, the director will draw on the letter
of credit. The director may delay the drawing if the
issuing institution grants an extension of the term of
the credit. During the last thirty days of any such
extension the director will draw on the letter of
credit if the owner or operator has failed to provide
alternate financial assurance as specified in this
section and obtain witten approval of such assurance
fromthe director.

The director will return the letter of credit to the
issuing institution for termnation when:

(i) An owner or operator substitutes alternate
financi al assurance as specified in this section;
or

(i1) The director releases the owner or operator from
the requirements of this section in accordance
W th subsection 11-264-143(i).
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Cl osure insurance.

An owner or operator may satisfy the requirenments of
this section by obtaining closure insurance which
conforms to the requirenents of this subsection and
submitting a certificate of such insurance to the
director. An owner or operator of a new facility mnust
submit the certificate of insurance to the director at
| east sixty days before the date on which hazardous
waste is first received for treatnent, storage, or

di sposal . The insurance nust be effective before this
initial receipt of hazardous waste. At a mninmm the
insurer nmust be licensed to transact the business of

i nsurance, or eligible to provide insurance as an
excess or surplus lines insurer, in one or nore states.
The wording of the certificate of insurance nust be
identical to the wording specified in subsection 11-
264-151(e).

The closure insurance policy nust be issued for a face
amount at | east equal to the current closure cost
estinmate, except as provided in subsection 11-264-
143(g). The term  "face anount'' means the total anmount
the insurer is obligated to pay under the policy.
Actual payments by the insurer will not change the face
amount, although the insurer's future liability will be
| owered by the anobunt of the paynents.

The closure insurance policy nust guarantee that funds
will be available to close the facility whenever final
cl osure occurs. The policy nust al so guarantee that
once final closure begins, the insurer will be
responsi bl e for paying out funds, up to an anount equal
to the face anount of the policy, upon the direction of
the director, to such party or parties as the director
specifies.

After beginning partial or final closure, an owner or
operator or any other person authorized to conduct

cl osure may request rel nbursenments for closure

expendi tures by submtting itemzed bills to the
director. The owner or operator may request

rei mbursenents for partial closure only if the
remai ni ng value of the policy is sufficient to cover

t he maxi num costs of closing the facility over its
remai ning operating life. Wthin sixty days after
receiving bills for closure activities, the director
Wi Il instruct the insurer to make reinbursenments in
such amounts as the director specifies in witing, if
the director determnes that the partial or final

cl osure expenditures are in accordance with the
approved closure plan or otherwise justified. If the
director has reason to believe that the maxi mum cost of
closure over the remaining life of the facility will be
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(6)

(7)

(8)

significantly greater than the face anobunt of the
policy, he may wi thhol d rei nbursenments of such anounts
as he deens prudent until he determ nes, in accordance
W th subsection 11-264-143(i), that the owner or
operator is no longer required to maintain financial
assurance for final closure of the facility. If the
director does not instruct the insurer to nmake such
rei mbursenents, he will provide the owner or operator
wth a detailed witten statenment of reasons.
The owner or operator nust maintain the policy in ful
force and effect until the director consents to
termnation of the policy by the owner or operator as
specified in paragraph (e)(10). Failure to pay the
prem um w thout substitution of alternate financial
assurance as specified in this section, will constitute
a significant violation of these regul ations,
warranting such remedy as the director deens necessary.
Such violation will be deenmed to begin upon receipt by
the director of a notice of future cancellation,
termnation, or failure to renew due to nonpaynent of
the premium rather than upon the date of expiration
Each policy must contain a provision allow ng
assi gnnent of the policy to a successor owner or
operator. Such assignnent may be conditional upon
consent of the insurer, provided such consent Is not
unr easonabl y refused.
The policy nmust provide that the insurer nmay not
cancel, termnate, or fail to renew the policy except
for failure to pay the premum The autonmatic renewal
of the policy nust, at a m ninmum provide the insured
with the option of renewal at the face anount of the
expiring policy. If thereis a failure to pay the
prem um the insurer may elect to cancel, term nate, or
fail to renew the policy by sending notice by certified
mail to the owner or operator and the director.
Cancel lation, termnation, or failure to renew may not
occur, however, during the one-hundred and twenty days
beginning with the date of receipt of the notice by
both the director and the owner or operator, as
evi denced by the return receipts. Cancellation,
term nation, or failure to renew may not occur and the
policy will remain in full force and effect in the
event that on or before the date of expiration:
(i) The director deens the facility abandoned; or
(ii) The permt is term nated or revoked or a new
permt is denied; or
(ii1) Closure is ordered by the director or a court of
conpetent jurisdiction; or
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(iv) The owner or operator is named as debtor in a
voluntary or involuntary proceeding under Title 11
(Bankruptcy), U S. Code; or

(v) The prem um due is paid.

Whenever the current closure cost estinmate increases to

an anount greater than the face anmount of the policy,

t he owner or operator, within sixty days after the

i ncrease, nust either cause the face anount to be

increased to an anmount at |east equal to the current

cl osure cost estimate and submt evidence of such

increase to the director, or obtain other financial

assurance as specified in this section to cover the

i ncrease. \Wenever the current closure cost estinate

decreases, the face anount may be reduced to the anount

of the current closure cost estimate following witten
approval by the director.

The director will give witten consent to the owner or

aﬁerator that he may term nate the insurance policy

en:

(i) An owner or operator substitutes alternate
financi al assurance as specified in this section;
or

(i1) The director releases the owner or operator from
the requirements of this section in accordance
W th subsection 11-264-143(i).

Fi nanci al test and corporate guarantee for closure.

An owner or operator may satisfy the requirenments of

this section by denobnstrating that he passes a

financial test as specified in this subsection. To pass

this test the owner or operator nust neet the criteria

of either subparagraph (f)(21)(i) or (ii):

(i) The owner or operator mnust have:

(A) Two of the following three ratios: a ratio of
total liabilities to net worth | ess than 2.0;
a ratio of the sumof net inconme plus
depreciation, depletion, and anortization to
total liabilities greater than 0.1; and a
ratio of current assets to current
liabilities greater than 1.5; and

(B) Net working capital and tangi ble net worth
each at |east six times the sumof the
current closure and post-cl osure cost
estimates and the current pluggi ng and
abandonment cost estimates; and

(© Tangible net worth of at least ten mllion
dol l ars; and

(D) Assets located in the United States amounting
to at | east ninety percent of total assets or
at least six tines the sumof the current
cl osure and post-closure cost estinmates and
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(2)

(3)

the current plugging and abandonnent cost
esti mates.
(i1) The owner or operator nust have:
(A) Acurrent rating for his nost recent bond
i ssuance of AAA, AA A or BBB as issued by
Standard and Poor's or Aaa, Aa, A or Baa as
i ssued by Mdody's; and
(B) Tangible net worth at |least six tines the sum
of the current closure and post-closure cost
estimates and the current plugging and
abandonment cost estinmates; and
(© Tangible net worth of at least ten mllion
dol l ars; and
(D) Assets located in the United States anmounting
to at |least ninety percent of total assets or
at least six tines the sumof the current
cl osure and post-closure cost estinmates and
t he current pluggi ng and abandonnent cost
esti mates.
The phrase "~ “current closure and post-closure cost
estimates'' as used in paragraph (f)(1) refers to the
cost estimates required to be shown in paragraphs 1-4
of the letter fromthe owner's or operator's chi ef
financial officer (subsection 11-264-151(f)). The
phrase " current plugging and abandonnent cost
estimates'' as used in paragraph (f)(1) refers to the
cost estimates required to be shown in paragraphs 1-4
of the letter fromthe owner's or operator's chi ef
financial officer (40 CF. R 144.70(f) (1998)).
To denonstrate that he neets this test, the owner or
operator nust submt the following itens to the
director:

(i) Aletter signed by the owner's or operator's chief
financial officer and worded as specified in
subsection 11-264-151(f); and

(i1) A copy of the independent certified public
accountant's report on exam nation of the owner's
or operator's financial statements for the | atest
conpleted fiscal year; and

(ii1) A special report fromthe owner's or operator's

i ndependent certified public accountant to the

owner or operator stating that:

(A) He has conpared the data which the letter
fromthe chief financial officer specifies as
havi ng been derived fromthe independently
audi ted, year-end financial statenments for
the latest fiscal year with the anobunts in
such financial statenments; and

(B) In connection with that procedure, no matters
came to his attention which caused himto
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bel i eve that the specified data should be

adj ust ed.
An owner or operator of a new facility nmust submt the
itens specified in paragraph (f)(3) to the director at
| east sixty days before the date on which hazardous
waste is first received for treatnent, storage, or
di sposal
After the initial subm ssion of itens specified in
paragraph (f)(3), the owner or operator nust send
updated information to the director within ninety days
after the close of each succeeding fiscal year. This
information nust consist of all three itens specified
i n paragraph (f)(3).
|f the owner or operator no |onger neets the
requi rements of paragraph (f)(1), he nust send notice
to the director of intent to establish alternate
financial assurance as specified in this section. The
notice nmust be sent by certified mail within ninety
days after the end of the fiscal year for which the
year-end financial data show that the owner or operator
no | onger neets the requirenments. The owner or operator
must provide the alternate financial assurance wthin
one- hundred and twenty days after the end of such
fiscal year
The director may, based on a reasonable belief that the
owner or operator may no |onger neet the requirenents
of paragraph (f)(1), require reports of financial
condition at any tine fromthe owner or operator in
addition to those specified in paragraph (f)(3). If the
director finds, on the basis of such reports or other
information, that the owner or operator no |onger neets
the requirements of paragraph (f)(1), the owner or
operator nust provide alternate financial assurance as
specified in this section wthin thirty days after
notification of such a finding.
The director may disallow use of this test on the basis
of qualifications in the opinion expressed by the
i ndependent certified public accountant in his report
on exam nation of the owner's or operator's financial
statenents (see subparagraph (f)(3)(ii)). An adverse
opi nion or a disclaimer of opinion will be cause for
di sal | owance. The director wll evaluate other
qualifications on an individual basis. The owner or
operator nust provide alternate financial assurance as
specified in this section wthin thirty days after
notification of the disallowance.
The owner or operator is no longer required to submt
the itens specified in paragraph (f)(3) when:
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(10)

(i) An owner or operator substitutes alternate
financi al assurance as specified in this section;
or
(i1) The director releases the owner or operator from

the requirements of this section in accordance

W th subsection 11-264-143(i).
An owner or operator may neet the requirenments of this
section by obtaining a witten guarantee. The
guarantor must be the direct or higher-tier parent
corporation of the owner or operator, a firmwhose
parent corporation is also the parent corporation of
the owner or operator, or a firmwth a "substanti al
busi ness rel ationship” with the owner or operator. The
guarantor must meet the requirenments for owners or
operators in paragraphs (f)(1) through (8) of this
section and nmust conply with the terns of the
guarantee. The wording of the guarantee mnmust be
I dentical to the wording specified in subsection 11-
264-151(h). The certified copy of the guarantee nust
acconpany the itens sent to the director as specified
in paragraph (f)(3) of this section. One of these
items nmust be the letter fromthe guarantor's chief
financial officer. |If the guarantor's parent
corporation is also the parent corporation of the owner
or operator, the letter nust describe the val ue
recel ved in consideration of the guarantee. |If the
guarantor is a firmwth a "substantial business
rel ati onship”" with the owner or operator, this letter
nmust describe this "substantial business relationship"”
and the val ue received in consideration of the
gﬁarantee. The terms of the guarantee nust provide
t hat :

(i) I'f the owmer or operator fails to performfinal
closure of a facility covered by the corporate
guarantee in accordance with the closure plan and
other permt requirements whenever required to do
so, the guarantor will do so or establish a trust
fund as specified in subsection 11-264-143(a) in
t he name of the owner or operator.

(i1) The corporate guarantee will remain in force
unl ess the guarantor sends notice of cancellation
by certified mail to the owner or operator and to
the director. Cancellation may not occur, however,
during the one-hundred and twenty days begi nni ng
on the date of receipt of the notice of
cancel l ation by both the owner or operator and the
director, as evidenced by the return receipts.

(iii) If the owner or operator fails to provide

alternate financial assurance as specified in this
section and obtain the witten approval of such
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alternate assurance fromthe director within
ninety days after receipt by both the owner or
operator and the director of a notice of
cancel l ation of the corporate guarantee fromthe
guarantor, the guarantor will provide such
alternative financial assurance in the name of the
owner or operator.
Use of nultiple financial nechanisns. An owner or
operator may satisfy the requirements of this section
by establishing nore than one financial nechani sm per
facility. These mechanisnms are limted to trust funds,
surety bonds guaranteei ng paynment into a trust fund,
letters of credit, and insurance. The nechani snms nust
be as specified in subsections (a), (b), (d), and (e),
respectively, except that it is the conbination of
nmechani sns, rather than the single nechanism which
nmust provide financial assurance for an amount at | east
equal to the current closure cost estimate. |If an owner
or operator uses a trust fund in conbination with a
surety bond or a letter of credit, he may use the trust
fund as the standby trust fund for the other
nmechani sns. A single standby trust fund may be
established for two or nore nechanisns. The director
may use any or all of the mechanisns to provide for
closure of the facility.
Use of a financial mechanismfor nultiple facilities
within the State. An owner or operator may use a
financi al assurance mechani smspecified in this section
to meet the requirements of this section for nore than
one facility within the State. Evidence of financial
assurance submtted to the director nust include a |ist
showi ng, for each facility, the EPA identification
nunber, nane, address, and the anount of funds for
cl osure assured by the nmechanism The anount of funds
avai | abl e through the nmechani sm nust be no | ess than
the sum of funds that woul d be available if a separate
mechani sm had been established and mai ntai ned for each
facility. In directing funds avail able through the
mechani sm for closure of any of the facilities covered
by the mechanism the director may direct only the
amount of funds designated for that facility, unless
the owner or operator agrees to the use of additional
funds avail abl e under the nechani sm
Rel ease of the owner or operator fromthe requirenents
of this section. Wthin sixty days after receiving
certifications fromthe owner or operator and an
i ndependent regi stered professional engineer that final
cl osure has been conmpleted in accordance with the
approved closure plan, the director will notify the
owner or operator in witing that he is no | onger
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required by this section to nmaintain financial
assurance for final closure of the facility, unless the
director has reason to believe that final closure has
not been in accordance with the approved cl osure plan.
The director shall provide the owner or operator a
detailed witten statement of any such reason to
bel i eve that closure has not been in accordance with

t he approved closure plan. [Eff 6/18/94; am 3/13/99;
conp (Auth: HRS 8§8342J-4, 342J-31,
342J-34, 342J-35) (Imp: 40 C F.R 8264.143)

811-264-144 Cost estimate for post-closure care. (a) The
owner or operator of a disposal surface inpoundnent, disposal
m scel | aneous unit, land treatnent unit, or landfill unit, or of
a surface inmpoundnment or waste pile required under sections 11-
264- 228 and 11-264-258 to prepare a contingent closure and
post-cl osure plan, nust have a detailed witten estinmate, in
current dollars, of the annual cost of post-closure nonitoring
and mai ntenance of the facility in accordance with the applicable
post-closure regulations in sections 11-264-117 t hrough 11-264-
120, 11-264-228, 11-264-258, 11-264-280, 11-264-310, and 11-264-
603.

(1) The post-closure cost estimte nmust be based on the
costs to the owner or operator of hiring a third party
to conduct post-closure care activities. Athird party
is a party who is neither a parent nor a subsidiary of
the owner or operator. (See definition of parent
corporation in subsection 11-264-141(d).)

(2) The post-closure cost estimate is cal cul ated by
mul t1 plying the annual post-closure cost estimate by
t he nunber of years of post-closure care required under
section 11-264-117.

(b) During the active life of the facility, the owner or
operator nust adjust the post-closure cost estimate for inflation
W thin sixty days prior to the anniversary date of the
establ i shnent of the financial instrunment(s) used to conply with
section 11-264-145. For owners or operators using the financi al
test or corporate guarantee, the post-closure cost estinate mnust
be updated for inflation within thirty days after the cl ose of
the firms fiscal year and before the subm ssion of updated
information to the director as specified in paragraph 11-264-
145(f)(5). The adjustnment may be made by recal culating the
post-closure cost estimate in current dollars or by using an
inflation factor derived fromthe nost recent Inplicit Price
Deflator for G oss National Product published by the U S
Department of Commerce in its Survey of Current Business as
specified in paragraphs 11-264-145(b)(1) and (2). The inflation
factor is the result of dividing the latest published annual
Defl ator by the Deflator for the previous year.
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(1) The first adjustment is nmade by multiplying the
post-closure cost estimate by the inflation factor. The
result is the adjusted post-closure cost estinmate.

(2) Subsequent adjustnents are nmade by multiplying the
| at est adj usted post-closure cost estinmate by the
| atest inflation factor.

(c) During the active life of the facility, the owner or
operator nust revise the post-closure cost estimate within thirty
days after the director has approved the request to nodify the
post-closure plan, if the change in the post-closure plan
I ncreases the cost of post-closure care. The revised post-closure
cost estimate nust be adjusted for inflation as specified in
subsection 11-264-144(Db).

(d) The owner or operator nmust keep the followi ng at the
facility during the operating life of the facility: The | atest
post-cl osure cost estimate prepared in accordance with
subsections 11-264-144 (a) and (c) and, when this estimte has
been adjusted in accordance with subsection 11-264-144(b), the
| at est adj usted post-closure cost estimate. [Eff 6/18/94; conp

] (Auth: HRS 88342J-4, 342J-31, 342J-34, 342J]-
35) (Imp: 40 C.F.R 8264.144)

811-264-145 Financial assurance for post-closure care. The
owner or operator of a hazardous waste managenent unit subject to
the requirements of section 11-264-144 nust establish financial
assurance for post-closure care in accordance with the approved
post-closure plan for the facility sixty days prior to the
Initial receipt of hazardous waste or the effective date of the
hazar dous waste regul ati ons, whichever is |later. He nust choose
fromthe foll ow ng options:

(a) Post-closure trust fund.

(1) An owner or operator may satisfy the requirenments of
this section by establishing a post-closure trust fund
whi ch conforns to the requirements of this subsection
and submtting an originally signed duplicate of the
trust agreenment to the director. An owner or operator
of a new facility nust submt the originally signed
duplicate of the trust agreenent to the director at
| east sixty days before the date on whi ch hazardous
waste is first received for disposal. The trustee nust
be an entity which has the authority to act as a
trustee and whose trust operations are regul ated and
exam ned by the State.

(2) The wording of the trust agreement nust be identical to
t he wording specified in paragraph 11-264-151(a)(1),
and the trust agreenment nust be acconpani ed by a fornmal
certification of acknow edgnent (for exanple, see
paragraph 11-264-151(a)(2)). Schedule A of the trust
agreenent nust be updated within sixty days after a
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(3)

change in the amount of the current post-closure cost

estimate covered by the agreenent.

Paynments into the trust fund nust be made annual |y by

t he owner or operator over the termof the initial

hazar dous waste managenent permt or over the renaining

operating life of the facility as estimated in the

cl osure plan, whichever period is shorter; this period

is hereafter referred to as the "~“pay-in period."' The

payments into the post-closure trust fund nust be made

as follows:

(i) For a new facility, the first payment nust be made

before the initial receipt of hazardous waste for
di sposal. A receipt fromthe trustee for this
paynent nust be submitted by the owner or operator
to the director before this initial receipt of
hazardous waste. The first paynment nust be at
| east equal to the current post-closure cost
estimate, except as provided in subsection 11-264-
145(g), divided by the nunber of years in the
pay-in period. Subsequent paynents must be nade no
later than thirty days after each anniversary date
of the first paynment. The anmount of each
subsequent paynment nust be determ ned by this
formul a:

CE- CV
Y

Next paynment =

where CE is the current post-closure cost
estimate, CV is the current value of the trust
fund, and Y is the nunber of years remaining in
t he pay-in period.

(i) If an owner or operator establishes a trust fund
as specified in subsection 11-265-145(a), and the
value of that trust fund is |l ess than the current
post-cl osure cost estimate when a permt is
awarded for the facility, the amount of the
current post-closure cost estimate still to be
paid into the fund nust be paid in over the pay-in
period as defined in paragraph (a)(3). Paynments
nmust continue to be made no later than thirty days
after each anniversary date of the first paynment
made pursuant to chapter 11-265. The anount of
each paynent mnust be determ ned by this fornula:
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CE- CV
Y

Next paynment =

where CE is the current post-closure cost

estimate, CV is the current value of the trust

fund, and Y is the nunber of years remaining in

t he pay-in period.
The owner or operator nay accel erate paynents into the
trust fund or he may deposit the full amunt of the
current post-closure cost estimate at the time the fund
i s established. However, he nust naintain the val ue of
the fund at no | ess than the value that the fund would
have if annual paynments were nade as specified in
par agraph (a)(3).
|f the owner or operator establishes a post-closure
trust fund after having used one or nore alternate
nmechani sns specified in this section or in section 11-
265- 145, his first payment nmust be in at |east the
amount that the fund would contain if the trust fund
were established initially and annual paynments nade
according to specifications of this subsection and
subsection 11-265-145(a), as applicable.
After the pay-in period is conpleted, whenever the
current post-closure cost estimte changes during the
operating life of the facility, the owner or operator
must conpare the new estimate with the trustee' s nost
recent annual valuation of the trust fund. If the value
of the fund is less than the amount of the new
estimate, the owner or operator, within sixty days
after the change in the cost estimate, nust either
deposit an anount into the fund so that its value after
this deposit at |east equals the anount of the current
post-cl osure cost estimate, or obtain other financial
assurance as specified in this section to cover the
di fference.
During the operating life of the facility, if the value
of the trust fund is greater than the total anount of
the current post-closure cost estimte, the owner or
operator may submt a witten request to the director
for release of the anount in excess of the current
post -cl osure cost estinate.
| f an owner or operator substitutes other financial
assurance as specified in this section for all or part
of the trust fund, he may submt a witten request to
the director for release of the amobunt in excess of the
?uraent post-cl osure cost estimate covered by the trust
und.
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(9)

(10)

(11)

(12)

(b)

Wthin sixty days after receiving a request fromthe
owner or operator for release of funds as specified in
paragraph (a)(7) or (8), the director will Instruct the
trustee to release to the owner or operator such funds
as the director specifies in witing.

During the period of post-closure care, the director
may approve a release of funds if the owner or operator
denonstrates to the director that the value of the
trust fund exceeds the remaining cost of post-closure
care.

An owner or operator or any other person authorized to
conduct post-closure care nmay request reinbursenents
for post-closure care expenditures by submtting
itemzed bills to the director. Wthin sixty days after
receiving bills for post-closure care activities, the
director will instruct the trustee to nake

rei mbursenents in those amobunts as the director
specifies in witing, if the director determ nes that

t he post-closure care expenditures are in accordance

wi th the approved post-closure plan or otherw se
justified. If the director does not instruct the
trustee to nake such rei nbursenents, he will provide
the owner or operator with a detailed witten statenent
of reasons.

The director will agree to term nation of the trust
when:

(i) An owner or operator substitutes alternate
financi al assurance as specified in this section;
or

(ii) The director releases the owner or operator from
the requirenents of this section in accordance
Wi th subsection 11-264-145(i).

Surety bond guaranteei ng paynent Into a post-closure

trust fund.

(1)

(2)

An owner or operator may satisfy the requirenments of
this section by obtaining a surety bond which conforns
to the requirements of this subsection and submitting
the bond to the director. An owner or operator of a new
facility must submt the bond to the director at |east
si xty days before the date on which hazardous waste is
first received for disposal. The bond nust be effective
before this initial receipt of hazardous waste. The
surety conpany issuing the bond nmust, at a mninum be
among those |isted as acceptabl e sureties on Federal
bonds in Grcular 570 of the U S Departnent of the
Treasury.

The wording of the surety bond nust be identical to the
wor di ng specified in subsection 11-264-151(Db).
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The owner or operator who uses a surety bond to satisfy
the requirements of this section nmust also establish a
standby trust fund. Under the ternms of the bond, al
paynments nade thereunder will be deposited by the
surety directly into the standby trust fund in
accordance with instructions fromthe director. This
standby trust fund nust neet the requirenents specified
in subsection 11-264-145(a), except that:

(i) An originally signed duplicate of the trust
agreenent nust be submtted to the director with
t he surety bond; and

(i) Until the standby trust fund is funded pursuant to
the requirements of this section, the follow ng
are not required by these regul ati ons:

(A) Paynents into the trust fund as specified in
subsection 11-264-145(a);

(B) Updating of Schedule A of the trust agreenent
(see subsection 11-264-151(a)) to show
current post-closure cost estinates;

(© Annual valuations as required by the trust
agreenent; and

(D) Notices of nonpaynent as required by the
trust agreenent.

ThFIbond nmust guarantee that the owner or operator

will:

(i) Fund the standby trust fund in an anobunt equal to
t he penal sum of the bond before the begi nning of
final closure of the facility; or

(i1) Fund the standby trust fund In an amount equal to
the penal sumwthin 15 days after an
adm ni strative order to begin final closure issued
by the director becomes final, or within fifteen
days after an order to begin final closure is
i ssued by a court of conpetent jurisdiction; or

(iii1) Provide alternate financial assurance as specified
in this section, and obtain the director's witten
approval of the assurance provided, within ninety
days after receipt by both the owner or operator
and the director of a notice of cancellation of
the bond fromthe surety.

Under the terns of the bond, the surety will becone

l'iable on the bond obligation when the owner or
operator fails to performas guaranteed by the bond.

The penal sum of the bond nmust be in an ampunt at | east

equal to the current post-closure cost estinmate, except
as provided in subsection 11-264-145(Q).

Wienever the current post-closure cost estimate

increases to an anount greater than the penal sum the
owner or operator, within sixty days after the

i ncrease, nust either cause the penal sumto be
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care.

(8)

(9)

(c)
(1)

(2)
(3)

increased to an anmount at |east equal to the current
post-cl osure cost estimate and submt evidence of such
Increase to the director, or obtain other financial
assurance as specified in this section to cover the

i ncrease. Wenever the current post-closure cost
estimat e decreases, the penal sum nmay be reduced to the
amount of the current post-closure cost estimate
followng witten approval by the director.

Under the terns of the bond, the surety may cancel the
bond by sending notice of cancellation by certified
mail to the owner or operator and to the director.
Cancel | ati on may not occur, however, during the one-
hundred and twenty days begi nning on the date of
recei pt of the notice of cancellation by both the owner
or operator and the director, as evidenced by the
return receipts.

The owner or operator may cancel the bond if the
director has given prior witten consent based on his
recei pt of evidence of alternate financial assurance as
specified in this section.

Surety bond guarant eei ng perfornmance of post-closure

An owner or operator may satisfy the requirenments of
this section by obtaining a surety bond whi ch conforns
to the requirements of this subsection and submtting
the bond to the director. An owner or operator of a new
facility must submt the bond to the director at |east
si xty days before the date on which hazardous waste is
first received for disposal. The bond nust be effective
before this initial receipt of hazardous waste. The
surety conpany issuing the bond nmust, at a mninum be
anong those |1 sted as acceptable sureties on Federal
bonds in Grcular 570 of the U S Departnent of the
Treasury.
The wording of the surety bond nmust be identical to the
wor di ng specified in subsection 11-264-151(c).
The owner or operator who uses a surety bond to satisfy
the requirements of this section nmust also establish a
standby trust fund. Under the ternms of the bond, al
paynents made thereunder will be deposited by the
surety directly into the standby trust fund in
accordance with instructions fromthe director. This
standby trust fund nmust neet the requirenents specified
in subsection 11-264-145(a), except that:
(i) An originally signed duplicate of the trust
agreenent mnmust be submtted to the director with
t he surety bond; and
(i1) Unless the standby trust fund is funded pursuant
to the requirements of this section, the follow ng
are not required by these regul ations:
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(A) Paynents into the trust fund as specified in
subsection 11-264-145(a);
(B) Updating of Schedule A of the trust agreenent
(see subsection 11-264-151(a)) to show
current post-closure cost estinates;
(© Annual valuations as required by the trust
agreenent; and
(D) Notices of nonpaynent as required by the
trust agreenent.
ThFIbond must guarantee that the owner or operator
will:

(i) Perform post-closure care in accordance with the
post -cl osure plan and other requirenents of the
permt for the facility; or

(i1) Provide alternate financial assurance as specified
in this section, and obtain the director's witten
approval of the assurance provided, within ninety
days of receipt by both the owner or operator and
the director of a notice of cancellation of the
bond fromthe surety.

Under the terns of the bond, the surety will becone

l'iable on the bond obligation when the owner or
operator fails to performas guaranteed by the bond.

Fol l owi ng an administrative or judicial determnation

pursuant to HRS section 342J-7 that the owner or
operator has failed to perform post-closure care in
accordance with the approved post-closure plan and
other permt requirenments, under the ternms of the bond
the surety will perform post-closure care in accordance
with the post-closure plan and other permt

requi rements or will deposit the anobunt of the penal

suminto the standby trust fund.

The penal sum of the bond nmust be in an ampunt at | east

equal to the current post-closure cost estinate.

Wienever the current post-closure cost estimate

i ncreases to an anount greater than the penal sum

during the operating life of the facility, the owner or
operator, within sixty days after the increase, nust

el ther cause the penal sumto be increased to an anount

at | east equal to the current post-closure cost
estimate and submt evidence of such increase to the
director, or obtain other financial assurance as
specified in this section. Wenever the current

post-cl osure cost estinmate decreases during the

operating life of the facility, the penal sum nay be
reduced to the amount of the current post-closure cost
estimate following witten approval by the director.

During the period of post-closure care, the director

may approve a decrease in the penal sumif the owner or
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(9)

(10)

(11)
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(2)
(3)

operator denonstrates to the director that the anount
exceeds the remaining cost of post-closure care.
Under the terns of the bond, the surety may cancel the
bond by sending notice of cancellation by certified
mail to the owner or operator and to the director.
Cancel | ati on may not occur, however, during the one-
hundred and twenty days begi nning on the date of
recei pt of the notice of cancellation by both the owner
or operator and the director, as evidenced by the
return receipts.
The owner or operator may cancel the bond if the
director has given prior witten consent. The director
wi || provide such witten consent when:
(i) An owner or operator substitutes alternate
financi al assurance as specified in this section;
or
(i1) The director releases the owner or operator from

the requirements of this section in accordance

W th subsection 11-264-145(i).
The surety will not be liable for deficiencies in the
per f ormance of post-closure care by the owner or
operator after the director rel eases the owner or
operator fromthe requirenents of this section in
accordance wi th subsection 11-264-145(i).
Post-closure letter of credit.
An owner or operator may satisfy the requirenments of
this section by obtaining an irrevocabl e standby letter
of credit which conforns to the requirements of this
subsection and submtting the letter to the director.
An owner or operator of a new facility nmust submt the
letter of credit to the director at |east sixty days
before the date on which hazardous waste is first
recei ved for disposal. The letter of credit nust be
effective before this initial receipt of hazardous
waste. The issuing institution nust be an entity which
has the authority to issue letters of credit and whose
letter-of-credit operations are regul ated and exam ned
by a federal or State agency.
The wording of the letter of credit nust be identical
to the wording specified in subsection 11-264-151(d).
An owner or operator who uses a letter of credit to
satisfy the requirenents of this section nust also
establish a standby trust fund. Under the ternms of the
letter of credit, all ambunts paid pursuant to a draft
by the director will be deposited by the issuing
institution directly into the standby trust fund in
accordance with instructions fromthe director. This
standby trust fund nust nmeet the requirenments of the
trust fund specified in subsection 11-264-145(a),
except that:
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(i) An originally signed duplicate of the trust
agreenent mnmust be submtted to the director with
the letter of credit; and

(i1) Unless the standby trust fund is funded pursuant
to the requirements of this section, the follow ng
are not required by these regul ations:

(A) Paynents into the trust fund as specified in
subsection 11-264-145(a);

(B) Updating of Schedule A of the trust agreenent
(see subsection 11-264-151(a)) to show
current post-closure cost estinates;

(© Annual valuations as required by the trust
agreenent; and

(D) Notices of nonpaynent as required by the
trust agreenent.

The letter of credit nust be acconpanied by a letter

fromthe owner or operator referring to the letter of
credit by number, issuing institution, and date, and
providing the follow ng information: the EPA

I dentification nunber, name, and address of the

facility, and the amount of funds assured for
posg;closure care of the facility by the letter of
credit.

The letter of credit nmust be irrevocable and issued for

a period of at least 1 year. The letter of credit nust

provide that the expiration date will be automatically
extended for a period of at |least 1 year unless, at

| east one-hundred and twenty days before the current

expiration date, the issuing institution notifies both

t he owner or operator and the director by certified

mai | of a decision not to extend the expiration date.

Under the terns of the letter of credit, the one-

hundred and twenty days will begin on the date when
both the owner or operator and the director have

recei ved the notice, as evidenced by the return

receipts.

The letter of credit nmust be issued in a anount at

| east equal to the current post-closure cost estinmate,

except as provided in subsection 11-264-145(Q9).

Whenever the current post-closure cost estimate

i ncreases to an anount greater than the anount of the

credit during the operating life of the facility, the
owner or operator, within sixty days after the

i ncrease, nust either cause the anount of the credit to

be increased so that it at |east equals the current
post-cl osure cost estimate and submit evidence of such

Increase to the director, or obtain other financial

assurance as specified in this section to cover the

i ncrease. Wenever the current post-closure cost

estimate decreases during the operating life of the
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facility, the anmount of the credit may be reduced to

t he anobunt of the current post-closure cost estinate
followng witten approval by the director.

During the period of post-closure care, the director
may approve a decrease in the anmount of the |etter of
credit if the owner or operator denonstrates to the
director that the ambunt exceeds the remaining cost of
post - cl osure care.

Fol l owi ng an administrative or judicial determnation
pursuant to HRS section 342J-7 that the owner or
operator has failed to perform post-closure care in
accordance with the approved post-closure plan and
other permt requirements, the director may draw on the
letter of credit.

|f the owner or operator does not establish alternate
financial assurance as specified in this section and
obtain witten approval of such alternate assurance
fromthe director within ninety days after receipt by
both the owner or operator and the director of a notice
fromthe issuing institution that it has decided not to
extend the letter of credit beyond the current
expiration date, the director will draw on the letter
of credit. The director may delay the drawing if the
issuing institution grants an extension of the term of
the credit. During the last thirty days of any such
extension the director will draw on the |letter of
credit if the owner or operator has failed to provide
alternate financial assurance as specified in this
section and obtain witten approval of such assurance
fromthe director.

The director will return the letter of credit to the
issuing institution for termnation when:

(i) An owner or operator substitutes alternate
financi al assurance as specified in this section;
or

(i1) The director releases the owner or operator from
the requirements of this section in accordance
W th subsection 11-264-145(i).
Post - cl osure insurance.
An owner or operator may satisfy the requirenments of
this section by obtaining post-closure insurance which
confornms to the requirenents of this subsection and
submitting a certificate of such insurance to the
director. An owner or operator of a new facility mnust
submit the certificate of insurance to the director at
| east sixty days before the date on whi ch hazardous
waste is first received for disposal. The insurance
nust be effective before this initial receipt of
hazardous waste. At a mninmum the insurer nust be
l'icensed to transact the business of insurance, or
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eligible to provide insurance as an excess or surplus
lines insurer, in one or nore states.

The wording of the certificate of insurance nust be
identical to the wording specified in subsection 11-
264-151(e).

The post-closure insurance policy nust be issued for a
face amount at |east equal to the current post-closure
cost estimate, except as provided in subsection 11-264-
145(g). The term  "face anount'' means the total anount
the insurer is obligated to pay under the policy.

Actual payments by the insurer will not change the face
amount, although the insurer's future liability will be
| onered by the amount of the paynents.

The post-cl osure insurance policy must guarantee that
funds will be available to provide post-closure care of
the facility whenever the post-closure period begins.
The policy nmust al so guarantee that once post-closure
care begins, the insurer will be responsible for paying
out funds, up to an anount equal to the face anount of
the policy, upon the direction of the director, to such
party or parties as the director specifies.

An owner or operator or any other person authorized to
conduct post-closure care nmay request reinbursenents
for post-closure care expenditures by submtting
itemzed bills to the director. Wthin sixty days after
receiving bills for post-closure care activities, the
director will instruct the insurer to nake

rei mbursenents in those amobunts as the director
specifies in witing, if the director determ nes that

t he post-closure care expenditures are in accordance

wi th the approved post-closure plan or otherw se
justified. If the director does not instruct the
Insurer to make such reinbursenents, he will provide
the owner or operator with a detailed witten statenent
of reasons.

The owner or operator nust maintain the policy in ful
force and effect until the director consents to
termnation of the policy by the owner or operator as
specified in paragraph (e)(11). Failure to pay the
prem um w thout substitution of alternate financial
assurance as specified in this section, will constitute
a significant violation of these rules, warranting such
remedy as the director deens necessary. Such violation
will be deened to begin upon receipt by the director of
a notice of future cancellation, term nation, or
failure to renew due to nonpaynent of the prem um
rather than upon the date of expiration.

Each policy must contain a provision allow ng

assi gnnent of the policy to a successor owner or
operator. Such assignnent nmay be conditional upon

264-101



811- 264- 145

(8)

(9)

(10)

consent of the insurer, provided such consent is not
unr easonabl y refused.
The policy nmust provide that the insurer nmay not
cancel, termnate, or fail to renew the policy except
for failure to pay the premium The autonmatic renewal
of the policy nust, at a m ninmum provide the insured
with the option of renewal at the face anount of the
expiring policy. If thereis a failure to pay the
prem um the insurer may elect to cancel, term nate, or
fail to renew the policy by sending notice by certified
mail to the owner or operator and the director.
Cancel | ation, term nation, or failure to renew nay not
occur, however, during the one-hundred and twenty days
beginning with the date of receipt of the notice by
both the director and the owner or operator, as
evi denced by the return receipts. Cancellation,
term nation, or failure to renew may not occur and the
policy will remain in full force and effect in the
event that on or before the date of expiration:
(i) The director deens the facility abandoned; or
(ii1) The permt is term nated or revoked or a new
permt is denied; or
(ii1) Closure is ordered by the director or a court of
conpetent jurisdiction; or
(iv) The owner or operator is named as debtor in a
voluntary or involuntary proceeding under Title 11
(Bankruptcy), U S. Code; or
(v) The prem um due is paid.
Whenever the current post-closure cost estimate
i ncreases to an anmount greater than the face anount of
the policy during the operating life of the facility,
t he owner or operator, within sixty days after the
i ncrease, nust either cause the face anount to be
increased to an anmpunt at |east equal to the current
post-cl osure cost estimate and submit evidence of such
Increase to the director, or obtain other financial
assurance as specified in this section to cover the
i ncrease. Wenever the current post-closure cost
esti mate decreases during the operating life of the
facility, the face anount may be reduced to the anount
of the current post-closure cost estimate follow ng
witten approval by the director.
Commencing on the date that liability to nake paynents
pursuant to the policy accrues, the insurer wll
thereafter annually increase the face anount of the
policy. Such increase nust be equivalent to the face
amount of the policy, |ess any paynents nade,
mul tiplied by an amount equivalent to eighty-five
percent of the nost recent investnent rate or of the
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equi val ent coupon-i ssue yield announced by the U.S.

Treasury for 26-week Treasury securities.

The director will give witten consent to the owner or

aﬁerator that he may term nate the insurance policy
en:

(i) An owner or operator substitutes alternate
financi al assurance as specified in this section;
or

(i1) The director releases the owner or operator from
the requirements of this section in accordance
W th subsection 11-264-145(i).

Fi nanci al test and corporate guarantee for post-closure

An owner or operator may satisfy the requirenments of
this section by denpnstrating that he passes a
financial test as specified in this subsection. To pass
this test the owner or operator nust neet the criteria
of either subparagraph (f)(21)(i) or (ii):
(i) The owner or operator mnust have:
(A) Two of the following three ratios: a ratio of
total liabilities to net worth | ess than 2.0;
a ratio of the sumof net inconme plus
depreciation, depletion, and anortization to
total liabilities greater than 0.1; and a
ratio of current assets to current
liabilities greater than 1.5; and
(B) Net working capital and tangi ble net worth
each at |least six times the sumof the
current closure and post-cl osure cost
estimates and the current pluggi ng and
abandonment cost estinmates; and
(© Tangible net worth of at least ten mllion
dol l ars; and
(D) Assets in the United States anobunting to at
| east ninety percent of his total assets or
at least six tines the sumof the current
cl osure and post-closure cost estinmates and
the current plugging and abandonnent cost
esti mates.
(i1) The owner or operator nust have:
(A) Acurrent rating for his nmost recent bond
i ssuance of AAA, AA A or BBB as issued by
Standard and Poor's or Aaa, Aa, A or Baa as
i ssued by Mdody's; and
(B) Tangible net worth at least six tinmes the sum
of the current closure and post-closure cost
estimates and the current pluggi ng and
abandonment cost estimates; and
(© Tangible net worth of at least ten mllion
dol l ars; and
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(2)

(3)
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(5)

(D) Assets located in the United States anpunting
to at |least ninety percent of his total
assets or at least six tinmes the sumof the
current closure and post-cl osure cost
estimates and the current pluggi ng and
abandonment cost esti mates.

The phrase " “current closure and post-closure cost
estimates'' as used in paragraph (f)(1) refers to the
cost estimates required to be shown in paragraphs 1-4
of the letter fromthe owner's or operator's chi ef
financial officer (subsection 11-264-151(f)). The
phrase " “current pluggi ng and abandonment cost
estimates'' as used in paragraph (f)(1) refers to the
cost estimates required to be shown in paragraphs 1-4
of the letter fromthe owner's or operator's chi ef
financial officer (40 CFR 144.70(f) (1998)).

To denonstrate that he neets this test, the owner or
operator nust submt the following itens to the
director:

(i) Aletter signed by the owner's or operator's chief
financial officer and worded as specified in
subsection 11-264-151(f); and

(i1) A copy of the independent certified public
accountant's report on exam nation of the owner's
or operator's financial statements for the | atest
conpleted fiscal year; and

(ii1) A special report fromthe owner's or operator's

i ndependent certified public accountant to the

owner or operator stating that:

(A) He has conpared the data which the letter
fromthe chief financial officer specifies as
havi ng been derived fromthe independently
audi ted, year-end financial statenments for
the latest fiscal year with the anpbunts in
such financial statenments; and

(B) In connection with that procedure, no matters
came to his attention which caused himto
bel i eve that the specified data should be
adj ust ed.

An owner or operator of a new facility nmust submt the
itens specified in paragraph (f)(3) to the director at
| east sixty days before the date on whi ch hazardous
waste is first received for disposal

After the initial subm ssion of itens specified in

par agraph (f)(3), the owner or operator nust send

updated information to the director within ninety days
after the close of each succeeding fiscal year. This
information nust consist of all three itens specified

i n paragraph (f)(3).
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|f the owner or operator no |onger neets the

requi rements of paragraph (f)(1), he nust send notice
to the director of intent to establish alternate
financial assurance as specified in this section. The
notice nmust be sent by certified mail within ninety
days after the end of the fiscal year for which the
year-end financial data show that the owner or operator
no | onger neets the requirenments. The owner or operator
must provide the alternate financial assurance wthin
one- hundred and twenty days after the end of such
fiscal year

The director nmay, based on a reasonable belief that the
owner or operator may no |onger neet the requirenents
of paragraph (f)(1), require reports of financial
condition at any tine fromthe owner or operator in
addition to those specified in paragraph (f)(3). If the
director finds, on the basis of such reports or other
information, that the owner or operator no |onger neets
the requirenments of paragraph (f)(1), the owner or
operator nust provide alternate financial assurance as
specified in this section wthin thirty days after
notification of such a finding.

The director may disallow use of this test on the basis
of qualifications in the opinion expressed by the

i ndependent certified public accountant in his report
on exam nation of the owner's or operator's financial
statenents (see subparagraph (f)(3)(ii)). An adverse
opi nion or a disclaimer of opinion will be cause for

di sal | owance. The director wll evaluate other
qualifications on an individual basis. The owner or
operator nust provide alternate financial assurance as
specified in this section wthin thirty days after
notification of the disallowance.

During the period of post-closure care, the director
may approve a decrease in the current post-closure cost
estimate for which this test denonstrates financi al
assurance if the owner or operator denonstrates to the
director that the anpbunt of the cost estinmate exceeds

t he remai ni ng cost of post-closure care.

The owner or operator 1s no longer required to submt
the itens specified in paragraph (f)(3) when:

(i) An owner or operator substitutes alternate
financial assurance as specified in this section;
or

(i1) The director releases the owner or operator from
the requirements of this section in accordance
W th subsection 11-264-145(i).
An owner or operator may neet the requirenments for this
section by obtaining a witten guarantee. The
guarantor must be the direct or higher-tier parent
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corporation of the owner or operator, a firmwhose
parent corporation is also the parent corporation of
the owner or operator, or a firmwth a "substanti al
busi ness rel ationship” with the owner or operator. The
guarantor must meet the requirenments for owners or
operators in paragraphs (f)(1) through (9) of this
section and nmust conply with the ternms of the
guarantee. The wording of the guarantee nmust be

I dentical to the wording specified in subsection 11-
264-151(h). A certified copy of the guarantee nust
acconpany the itenms sent to the director as specified
in paragraph (f)(3) of this section. One of these
items nmust be the letter fromthe guarantor's chief
financial officer. |If the guarantor's parent
corporation is also the parent corporation of the owner
or operator, the letter nust describe the value

recel ved in consideration of the guarantee. |If the
guarantor is a firmwth a "substantial business

rel ati onship”" with the owner or operator, this letter
nmust describe this "substantial business relationship"”
and the val ue received in consideration of the
gﬁarantee. The terns of the guarantee nust provide

t hat :

(i) I'f the owmer or operator fails to perform
post-closure care of a facility covered by the
corporate guarantee in accordance with the
post-cl osure plan and other permt requirenments
whenever required to do so, the guarantor will do
so or establish a trust fund as specified in
subsection 11-264-145(a) in the nane of the owner
or operator.

(i1) The corporate guarantee will remain in force
unl ess the guarantor sends notice of cancellation
by certified mail to the owner or operator and to
the director. Cancellation may not occur, however,
during the one-hundred and twenty days begi nni ng
on the date of receipt of the notice of
cancel l ation by both the owner or operator and the
director, as evidenced by the return receipts.

(iii) If the owner or operator fails to provide
alternate financial assurance as specified in this
section and obtain the witten approval of such
alternate assurance fromthe director within
ni nety days after receipt by both the owner or
operator and the director of a notice of
cancel l ation of the corporate guarantee fromthe
guarantor, the guarantor will provide such
alternate financial assurance In the name of the
owner or operator.
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(g) Use of nmultiple financial mechani snms. An owner or
operator may satisfy the requirements of this section by
establ i shing nore than one financial nechanismper facility.
These mechanisnms are limted to trust funds, surety bonds
guar ant eei ng paynment into a trust fund, letters of credit, and
I nsurance. The nechani snms nmust be as specified in subsections
(a), (b), (d), and (e), respectively, except that it is the
conbi nati on of nechani sns, rather than the single nechanism
whi ch nust provide financial assurance for an amount at |east
equal to the current post-closure cost estimate. If an owner or
operator uses a trust fund in conmbination with a surety bond or a
letter of credit, he may use the trust fund as the standby trust
fund for the other mechanisns. A single standby trust fund nmay be
established for two or nore nechanisns. The director may use any
?r a:l of the mechanisns to provide for post-closure care of the

acility.

(h) Use of a financial nechanismfor nultiple facilities
within the State. An owner or operator may use a financi al
assurance mechani smspecified in this section to neet the
requi rements of this section for nore than one facility within
the State. Evidence of financial assurance submtted to the
director nust include a Iist showing, for each facility, the EPA
identification nunber, name, address, and the amount of funds for
post-cl osure care assured by the mechanism The amount of funds
avai | abl e through the nmechani sm nust be no | ess than the sum of
funds that would be available if a separate mechani sm had been
establ i shed and naintained for each facility. In directing funds
avai |l abl e through the nmechani smfor post-closure care of any of
the facilities covered by the mechanism the director may direct
only the amount of funds designated for that facility, unless the
owner or operator agrees to the use of additional funds avail able
under the nmechani sm

(i) Release of the owner or operator fromthe requirenents
of this section. Wthin sixty days after receiving certifications
fromthe owner or operator and an independent registered
prof essi onal engi neer that the post-closure care period has been
conpl eted for a hazardous waste disposal unit in accordance with
t he approved plan, the director will notify the owner or operator
that he is no longer required to maintain financial assurance for
post-closure care of that unit, unless the director has reason to
bel i eve that post-closure care has not been in accordance wth
t he approved post-closure plan. The director shall provide the
owner or operator with a detailed witten statenent of any such
reason to believe that post-closure care has not been in
accordance with the approved post-closure plan. [Eff 6/18/94; am
3/13/99; conp ] (Auth: HRS 88342J-4, 342J-31,
342J-34, 342J-35) (Inp: 40 C. F.R 8§264.145)
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811-264-146 Use of a nmechanismfor financial assurance of
both closure and post-closure care. An owner or operator nmay
satisfy the requirenments for financial assurance for both closure
and post-closure care for one or nore facilities by using a trust
fund, surety bond, letter of credit, insurance, financial test,
or corporate guarantee that neets the specifications for the
mechani smin both sections 11-264-143 and 11-264-145. The anount
of funds avail abl e through the nechani sm nust be no | ess than the
sum of funds that woul d be available if a separate mechani sm had
been established and mai ntained for financial assurance of
cl osure and of post-closure care. [Eff 6/18/94; conp

(Auth: HRS 88342J-4, 342J-31, 342J-34, 342J-
35) (Imp: 40 C.F.R 8264. 146)

811-264-147 Liability requirenents. (a) Coverage for
sudden acci dental occurrences. An owner or operator of a
hazardous waste treatnment, storage, or disposal facility, or a
group of such facilities, nmust denonstrate financial
responsibility for bodily injury and property danmage to third
parties caused by sudden accidental occurrences arising from
operations of the facility or group of facilities. The owner or
operator nust have and nmaintain liability coverage for sudden
acci dental occurrences in the amount of at least $1 million per
occurrence with an annual aggregate of at least $2 million,
exclusive of |egal defense costs. This liability coverage may be
?eynnstr?tﬁd as specified in paragraphs (a)(1), (2), (3), (4),

5), or (6):

1) An owner or operator may denonstrate the required
liability coverage by having liability insurance as
specified in this subsection.

(i) Each insurance policy must be anended by
attachment of the Hazardous Waste Facility
Liability Endorsenment or evidenced by a
Certificate of Liability Insurance. The wording of
t he endorsenment nust be identical to the wording
specified in subsection 11-264-151(i). The wording
of the certificate of insurance nmust be identical
to the wording specified in subsection 11-264-
151(j). The owner or operator nust submt a signed
duplicate original of the endorsenent or the
certificate of insurance to the director. If
requested by the director, the owner or operator
must provide a signed duplicate original of the
i nsurance policy. An owner or operator of a new
facility must submt the signed duplicate origina
of the Hazardous Waste Facility Liability
Endorsenment or the Certificate of Liability
| nsurance to the director at |east sixty days
before the date on which hazardous waste is first
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recei ved for treatment, storage, or disposal. The
i nsurance nust be effective before this initial
recei pt of hazardous waste.

(i1) Each i1nsurance policy nmust be issued by an insurer
which, at a mninum is licensed to transact the
busi ness of insurance, or eligible to provide
i nsurance as an excess or surplus lines insurer,
in one or nore states.

An owner or operator nmay neet the requirenents of this

section by passing a financial test or using the

guarantee for liability coverage as specified in

subsections (f) and (g).

An owner or operator nmay neet the requirenents of this

section by obtaining a letter of credit for liability

coverage as specified in subsection (h).

An owner or operator may neet the requirenents of this

section by obtaining a surety bond for liability

coverage as specified in subsection (i).

An owner or operator may neet the requirenents of this

section by obtaining a trust fund for liability

coverage as specified in subsection (j).

An owner or operator nmay denonstrate the required

liability coverage through the use of conbinations of

i nsurance, financial test, guarantee, letter of credit,

surety bond, and trust fund, except that the owner or

operator may not conbine a financial test covering part
of the liability coverage requirenent with a guarantee
unl ess the financial statenment of the owner or operator
is not consolidated with the financial statenment of the
guarantor. The anounts of coverage denonstrated nust
total at |east the m nimum anmounts required by this
section. If the owner or operator denonstrates the
requi red coverage through the use of a conbination of
financial assurances under this subsection, the owner
or operator shall specify at |east one such assurance
as primary'' coverage and shall specify other
assurance as = excess'' coverage.

An owner or operator shall notify the director in

witing within 30 days whenever:

(i) Aclaimresults in a reduction in the anount of
financial assurance for liability coverage
provided by a financial instrument authorized in
par agraphs (a)(1) through (a)(6) of this section;
or

(i1) ACertification of Valid Aaimfor bodily injury
or property damages caused by a sudden or
non- sudden acci dental occurrence arising fromthe
operation of a hazardous waste treatnent, storage,
or disposal facility is entered between the owner
or operator and third-party claimant for liability
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coverage under paragraphs (a)(1) through (a)(6) of
this section; or

(iti) A final court order establishing a judgnment for
bodily injury or property danage caused by a
sudden or non-sudden accidental occurrence arising
fromthe operation of a hazardous waste treatnent,
storage, or disposal facility is issued agai nst
t he owner or operator or an instrument that is
provi di ng financial assurance for liability
coverage under paragraphs (a)(1) through (a)(6) of
this section.

(b) Coverage for nonsudden acci dental occurrences. An owner
or operator of a surface inmpoundnment, landfill, |and treatnent
facility, or disposal mscellaneous unit that is used to manage
hazardous waste, or a group of such facilities, nust denpbnstrate
financial responsibility for bodily injury and property damage to
third parties caused by nonsudden accidental occurrences arising
fromoperations of the facility or group of facilities. The
owner or operator nust have and maintain liability coverage for
nonsudden acci dental occurrences in the anount of at |east $3
mllion per occurrence with an annual aggregate of at |east $6
mllion, exclusive of |egal defense costs. An owner or operator
who nust neet the requirenents of this section may conbine the
requi red per-occurrence coverage |evels for sudden and nonsudden
acci dental occurrences into a single per-occurrence |level, and
conbi ne the required annual aggregate coverage |evels for sudden
and nonsudden acci dental occurrences into a single annual
aggregate level. Omers or operators who conbi ne coverage | evels
for sudden and nonsudden acci dental occurrences mnmust maintain
liability coverage in the amount of at least $4 nmillion per
occurrence and $8 nmillion annual aggregate. This liability
coverage may be denonstrated as specified in paragraphs (b) (1),
(2), (3), (4, (5, or (6), of this section:

(1) An owner or operator may denonstrate the required
liability coverage by having liability insurance as
specified in this subsection.

(i) Each insurance policy must be anended by
attachment of the Hazardous Waste Facility
Liability Endorsenment or evidenced by a
Certificate of Liability Insurance. The wording of
t he endorsenment nmust be identical to the wording
specified in subsection 11-264-151(i). The wording
of the certificate of insurance nust be identical
to the wording specified in subsection 11-264-
151(j). The owner or operator nust submt a signed
duplicate original of the endorsenent or the
certificate of insurance to the director. If
requested by the director, the owner or operator
must provide a signed duplicate original of the
i nsurance policy. An owner or operator of a new
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facility must submt the signed duplicate origina
of the Hazardous Waste Facility Liability
Endorsenment or the Certificate of Liability

| nsurance to the director at |east sixty days
before the date on which hazardous waste is first
recei ved for treatment, storage, or disposal. The
i nsurance nust be effective before this initial
recei pt of hazardous waste.

(i1) Each i1nsurance policy nmust be issued by an insurer
which, at a mninum is licensed to transact the
busi ness of insurance, or eligible to provide
i nsurance as an excess or surplus lines insurer,
in one or nore states.

An owner or operator may neet the requirenments of this

section by passing a financial test or using the

guarantee for liability coverage as specified in

subsections (f) and (g).

An owner or operator may neet the requirenments of this

section by obtaining a letter of credit for liability

coverage as specified in subsection (h).

An owner or operator may neet the requirenments of this

section by obtaining a surety bond for liability

coverage as specified in subsection (i).

An owner or operator may neet the requirenents of this

section by obtaining a trust fund for liability

coverage as specified in subsection (j).

An owner or operator nay denonstrate the required

liability coverage through the use of conbinations of

i nsurance, financial test, guarantee, letter of credit,

surety bond, and trust fund, except that the owner or

operator may not conbine a financial test covering part
of the liability coverage requirenent with a guarantee
unl ess the financial statenment of the owner or operator
is not consolidated with the financial statenent of the
guarantor. The ampbunts of coverage denonstrated nust
total at |east the m nimum anmount required by this
section. If the owner or operator denonstrates the
requi red coverage through the use of a conbination of
financial assurances under this subsection, the owner
or operator shall specify at |east one such assurance
as primary'' coverage and shall specify other
assurance as = excess'' coverage.

An owner or operator shall notify the director in

witing within 30 days whenever:

(i) Adaimresults in a reduction in the anount of
financial assurance for liability coverage
provided by a financial instrument authorized in
par agraphs (b) (1) through (b)(6) of this section;
or
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(i1) ACertification of Valid Aaimfor bodily injury
or property damages caused by a sudden or
non- sudden acci dental occurrence arising fromthe
operation of a hazardous waste treatnment, storage,
or disposal facility is entered between the owner
or operator and third-party claimant for liability
coverage under paragraphs (b)(1) through (b)(6) of
this section; or

(iii) Afinal court order establishing a judgment for
bodily injury or property danage caused by a
sudden or non-sudden accidental occurrence arising
fromthe operation of a hazardous waste treatnent,
storage, or disposal facility is issued agai nst
t he owner or operator or an instrunment that is
provi di ng financial assurance for liability
coverage under paragraphs (b)(1) through (b)(6) of
this section.

(c) Request for variance. If an owner or operator can
denonstrate to the satisfaction of the director that the |evels
of financial responsibility required by subsection (a) or (b) are
not consistent wth the degree and duration of risk associated
with treatnent, storage, or disposal at the facility or group of
facilities, the owner or operator nmay obtain a variance fromthe
director. The request for a variance nust be submtted to the
director as part of the application under section 11-270-14 for
a facility that does not have a permt, or pursuant to the
procedures for permt nodification under section 11-271-5 for a
facility that has a permt. If granted, the variance will take
the formof an adjusted level of required liability coverage,
such level to be based on the director's assessnent of the degree
and duration of risk associated with the ownership or operation
of the facility or group of facilities. The director may require
an owner or operator who requests a variance to provide such
techni cal and engineering information as is deened necessary by
the director to determne a level of financial responsibility
ot her than that required by subsection (a) or (b). Any request
for a variance for a permtted facility wll be treated as a
request for a permt nodification under paragraph 11-270-41(a)(5)
and section 11-271-5.

(d) Adjustnents by the director. If the director determ nes
that the levels of financial responsibility required by
subsection (a) or (b) are not consistent wth the degree and
duration of risk associated with treatnment, storage, or disposa
at the facility or group of facilities, the director may adj ust
the level of financial responsibility required under subsection
(a) or (b) as may be necessary to protect human health and the
environment. This adjusted |evel wll be based on the director's
assessnent of the degree and duration of risk associated with the
ownership or operation of the facility or group of facilities. In
addition, if the director determnes that there is a significant

264-112



811- 264- 147

risk to human health and the environment from nonsudden
acci dental occurrences resulting fromthe operations of a
facility that is not a surface inpoundnment, landfill, or |and
treatnment facility, he may require that an owner or operator of
the facility conply with subsection (b). An owner or operator
must furnish to the director, within a reasonable tine, any
informati on which the director requests to determ ne whet her
cause exists for such adjustnents of |evel or type of coverage.
Any adjustment of the level or type of coverage for a facility
that has a permt will be treated as a permt nodification under
par agraph 11-270-41(a)(5) and section 11-271-5.

(e) Period of coverage. Wthin sixty days after receiving
certifications fromthe owner or operator and an i ndependent
regi stered professional engineer that final closure has been
conpleted in accordance with the approved closure plan, the
director will notify the owner or operator in witing that he is
no longer required by this section to naintain liability coverage
for that facility, unless the director has reason to believe that
cl osure has not been in accordance with the approved cl osure

pl an.

(f) Financial test for liability coverage.

(1) An owner or operator may satisfy the requirements of
this section by denobnstrating that he passes a
financial test as specified in this subsection. To pass
this test the owner or operator nust neet the criteria
of subparagraph (f)(1)(i) or (ii).

(i) The owner or operator must have:

(A) Net working capital and tangi ble net worth
each at |east six times the amount of
liability coverage to be denonstrated by this
test; and

(B) Tangible net worth of at least ten mllion
dol l ars; and

(© Assets in the United States amounting to

ei t her: .
(1) At least ninety percent of his total
assets; or

(2) At least six tines the anount of
liability coverage to be denonstrated by
this test.

(i1) The owner or operator nust have:
(A) Acurrent rating for his nost recent bond

i ssuance of AAA, AA A or BBB as issued by

Standard and Poor's, or Aaa, Aa, A, or Baa as

i ssued by Mdody's; and

(B) Tangible net worth of at least ten mllion
dol l ars; and

(© Tangible net worth at least six times the
amount of liability coverage to be
denonstrated by this test; and
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(2)

(3)

(4)

(5)

(D) Assets inthe United States anobunting to

ei t her: .
(1) At least ninety percent of his total
assets; or

(2) At least six tines the anount of
liability coverage to be denonstrated by
this test.

The phrase " "anount of liability coverage'' as used in

paragraph (f)(1) refers to the annual aggregate anounts

foa ?@;Ch coverage is required under subsections (a)

an :

To denonstrate that he neets this test, the owner or

operator nust submt the followng three items to the

director:

(i) Aletter signed by the owner's or operator's chief
financial officer and worded as specified in
subsection 11-264-151(g). |If an owner or operator
is using the financial test to denonstrate both
assurance for closure or post-closure care, as
specified by subsections 11-264-143(f), 11-264-
145(f), 11-265-143(e), and 11-265-145(e), and
liability coverage, he must submt the letter
specified in subsection 11-264-151(g) to cover
both fornms of financial responsibility; a separate
letter as specified in subsection 11-264-151(f) is
not required.

(i1) A copy of the independent certified public
accountant's report on exam nation of the owner's
or operator's financial statements for the | atest
conpleted fiscal year

(ii1) A special report fromthe owner's or operator's

i ndependent certified public accountant to the

owner or operator stating that:

(A) He has conpared the data which the letter
fromthe chief financial officer specifies as
havi ng been derived fromthe independently
audi ted, year-end financial statenments for
the latest fiscal year with the anobunts in
such financial statenments; and

(B) In connection with that procedure, no matters
came to his attention which caused himto
bel i eve that the specified data should be
adj ust ed.

An owner or operator of a new facility nmust submt the

itens specified in paragraph (f)(3) to the director at

| east sixty days before the date on whi ch hazardous

waste is first received for treatnent, storage, or

di sposal

After the in

i ial subm ssion of itenms specified in
par agraph (f )

iti
)(3), the owner or operator nust send
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updated information to the director within ninety days
after the close of each succeeding fiscal year. This
information nust consist of all three itens specified
i n paragraph (f)(3).

|f the owner or operator no |onger neets the

requi rements of paragraph (f)(1) of this section, he
nmust obtain insurance, a letter of credit, a surety
bond, a trust fund, or a guarantee for the entire
amount of required liability coverage as specified in
this section. Evidence of liability coverage nust be
submitted to the director within 90 days after the end
of the fiscal year for which the year-end financi al
data show that the owner or operator no |onger neets
the test requirenents.

The director may disallow use of this test on the basis
of qualifications in the opinion expressed by the

i ndependent certified public accountant in his report
on exam nation of the owner's or operator's financial
statements (see subparagraph (f)(3)(ii)). An adverse
opi nion or a disclaimer of opinion will be cause for

di sal | owance. The director wll evaluate other
qualifications on an individual basis. The owner or
operator nust provide evidence of insurance for the
entire anount of required liability coverage as
specified in this section wthin thirty days after
notification of disallowance.

Guarantee for liability coverage.

Subj ect to paragraph (g)(2), an owner or operator may
nmeet the requirements of this section by obtaining a
witten guarantee, hereinafter referred to as
““guarantee.'' The guarantor must be the direct or

hi gher-tier parent corporation of the owner or
operator, a firmwhose parent corporation is also the
parent corporation of the owner or operator, or a firm
with a " “substantial business relationship'' with the
owner or operator. The guarantor must neet the

requi rements for owners or operators in paragraphs
(f)(1) through (f)(6). The wordi ng of the guarantee
nust be identical to the wording specified in paragraph
11-264-151(h)(2). A certified copy of the guarantee
must acconpany the itens sent to the director as
specified 1 n paragraph (f)(3). One of these itens nust
be the letter fromthe guarantor's chief financial
officer. If the guarantor's parent corporation is also
t he parent corporation of the owner or operator, this
letter nmust describe the value received In

consi deration of the guarantee. If the guarantor is a
firmw th a "~ “substantial business relationship'' wth
the owner or operator, this letter nust describe this
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(2)

NN

==
~—

" “substantial business relationship'' and the val ue
recei ved in consideration of the guarantee.

(i)

—_~—
N N

(ii)

|f the owner or operator fails to satisfy a
j udgnent based on a determination of liability for
bodily injury or property damage to third parties

caused by sudden or nonsudden acci dent al
occurrences (or both as the case may be), arising
fromthe operation of facilities covered by this
corporate guarantee, or fails to pay an anount
agreed to in settlenent of clains arising fromor
alleged to arise fromsuch injury or damage, the
guarantor will do so up to the I1mts of coverage.
[ Reser ved]
In the case of corporations incorporated in the
United States, a guarantee may be used to satisfy
the requirements of this section only if the
Attorneys Ceneral or I|nsurance Conm ssioners of:
(A) the state in which the guarantor is
i ncor por ated, and
(B) the State
have submtted witten statenents to the director
that a guarantee executed as described in this
section and paragraph 11-264-151(h)(2) is a
legally valid and enforceable obligation in the
state 1n which the guarantor is incorporated and
in the State of Hawaii, respectively.
In the case of corporations incorporated outside
the United States, a guarantee may be used to
satisfy the requirements of this section only if:
(A) the non-U. S. corporation has identified a
regi stered agent for service of process in
the State of Hawaii and in the state in which
it has its principal place of business, and
(B) the Attorney Ceneral or Insurance
Commi ssi oner of the State of Hawaii and the
state in which the guarantor corporation has
its principal place of business, have
submtted witten statenents to the director
that a guarantee executed as described in
this section and paragraph 11-264-151(h)(2)
is alegally valid and enforceabl e obligation
inthe State of Hawaii and in the state in
whi ch the guarantor corporation has its
princi pal place of business, respectively.

Letter of credit for liability coverage.

An owner or operator may satisfy the requirenments of
this section by obtaining an irrevocabl e standby letter
or credit that conforns to the requirenents of this
subsection and submitting a copy of the letter of
credit to the director.
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The financial institution issuing the letter of credit
nmust be an entity that has the authority to issue
letters of credit and whose |letter of credit operations
are regul ated and exam ned by a federal or State
agency.

The wording of the letter of credit nust be identical
to the wording specified in subsection 11-264-151(k).
An owner or operator who uses a letter of credit to
satisfy the requirenments of this section may al so
establish a standby trust fund. Under the terns of
such a letter of credit, all anpbunts paid pursuant to a
draft by the trustee of the standby trust will be
deposited by the issuing institution into the standby
trust in accordance with instructions fromthe trustee.
The trustee of the standby trust fund nust be an entity
whi ch has the authority to act as a trustee and whose
trust operations are regul ated and exam ned by the
State.

The wording of the standby trust fund nmust be identical
to the wording specified 1 n subsection 11-264-151(n).
Surety bond for liability coverage.

An owner or operator may satisfy the requirenments of
this section by obtaining a surety bond that conforns
to the requirements of this subsection and subnmitting a
copy of the bond to the director.

The surety conpany issuing the bond nust be anong those
|isted as acceptable sureties on Federal bonds in the
nost recent Circular 570 of the U.S. Departnent of the
Treasury.

The wording of the surety bond nust be identical to the
wor di ng specified in subsection 11-264-151(1).

A surety bond may be used to satisfy the requirenents
of this section only if the Attorneys General or

| nsurance Conm ssioners of:

(i) the state in which the surety is incorporated, and
(i1) the State of Hawaii

have submtted witten statenents to the director that
a surety bond executed as described in this section and
subsection 11-264-151(1) is a legally valid and
enforceable obligation in the state 1n which the surety
is incorporated and in the State of Hawaii,
respectively.

Trust fund for liability coverage.

An owner or operator may satisfy the requirenments of
this section by establishing a trust fund that conforns
to the requirements of this subsection and submitting
an originally signed duplicate of the trust agreenent
to the director
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(2) The trustee nust be an entity which has the authority
to act as a trustee and whose trust operations are
regul ated and exam ned by the State.

(3) The trust fund for liability coverage nust be funded
for the full anount of the liability coverage to be
provi ded by the trust fund before it may be relied upon
to satisfy the requirements of this section. If at any
time after the trust fund is created the anount of
funds in the trust fund is reduced bel ow the ful
amount of the liability coverage to be provided, the
owner or operator, by the anniversary date of the
establ i shnent of the fund, nust either add sufficient
funds to the trust fund to cause its value to equal the
full amount of liability coverage to be provided, or
obtain other financial assurance as specified in this
section to cover the difference. For purposes of this
subsection, "~ “the full anmount of the liability coverage
to be provided' ' neans the anmount of coverage for
sudden and/ or nonsudden occurrences required to be
provi ded by the owner or operator by this section, |ess
t he amount of financial assurance for liability
coverage that is being provided by other financial
assurance mechani sns bel ng used to denonstrate
financial assurance by the owner or operator.

(4) The wording of the trust fund nust be identical to the
wor di ng specified in subsection 11-264-151(n).

(k) [Reserved] [Eff 6/18/94; conp ] (Auth

HRS 88342J-4, 342J-31, 342J-34, 342J-35) (Inp: 40 CF.R
8264. 147)

811-264-148 Incapacity of owners or operators, guarantors,
or financial institutions.

(a) An owner or operator nust notify the director by
certified mail of the comnmencenent of a voluntary or involuntary
proceedi ng under Title 11 (Bankruptcy), U S. Code, nami ng the
owner or operator as debtor, within 10 days after commencenent of
t he proceeding. A guarantor of a corporate guarantee as specified
in subsections 11-264-143(f) and 11-264-145(f) nmust make such a
notification if he is named as debtor, as required under the
terns of the corporate guarantee (subsection 11-264-151(h)).

(b) An owner or operator who fulfills the requirenents of
section 11-264-143, section 11-264-145, or section 11-264-147 by
obtaining a trust fund, surety bond, letter of credit, or
i nsurance policy will be deened to be without the required
financial assurance or liability coverage in the event of
bankruptcy of the trustee or issuing institution, or a suspension
or revocation of the authority of the trustee institution to act
as trustee or of the institution issuing the surety bond, letter
of credit, or insurance policy to issue such instruments. The
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owner or operator nust establish other financial assurance or
liability coverage within sixty days after such an event. [Eff
6/ 18/ 94; conp ] (Auth: HRS 88342J-4, 342J-31,
342J-34, 342J-35) (Inp: 40 C. F.R 8§264.148)

811-264-149 [ Reserved]
811-264- 150 [ Reserved]

811-264-151 Wrding of the instruments. (a) Trust
agr eement .

(1) A trust agreenment for a trust fund, as specified in
subsection 11-264-143(a) or subsection 11-264-145(a) or
subsection 11-265-143(a) or subsection 11-265-145(a),
nmust be worded as follows, except that instructions in
brackets are to be replaced with the rel evant
informati on and the brackets del eted:

TRUST AGREEMENT

Trust Agreenment, the " “~Agreenent,'' entered into as of
[date] by and between [nane of the owner or operator], a [nane of
state] [Insert " “corporation,'' "~ partnership,'' " "association,’
or “proprietorship''], the "Gantor,'' and [nane of corporate
trustee], [insert “incorporated in the State of “oor
““a national bank''], the "~ Trustee.''’

Whereas, the Departnment of Health, State of Hawaii, has
established certain rules applicable to the Gantor, requiring
t hat an owner or operator of a hazardous waste managemnent
facility shall provide assurance that funds will be avail able
when needed for closure and/or post-closure care of the facility,

Whereas, the Gantor has elected to establish a trust to
provide all or part of such financial assurance for the
facilities identified herein,

Wiereas, the Gantor, acting through its duly authorized
officers, has selected the Trustee to be the trustee under this
agreenment, and the Trustee is willing to act as trustee,

Now, Therefore, the Gantor and the Trustee agree as
fol | ows:

Section 1. Definitions. As used in this Agreenent:

(a) The term "Gantor'' means the owner or operator who
enters into this Agreenent and any successors or assigns of the
G ant or.

(b) The term "Trustee'' means the Trustee who enters into
this Agreenment and any successor Trustee.

(c) The term"departnment” neans the Departnent of Health,
State of Hawaii .
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(d) The term"director"” neans the director of the
Departnent of Health, State of Hawaii .

Section 2. ldentification of Facilities and Cost Esti nates.
This Agreenment pertains to the facilities and cost estimates
identified on attached Schedul e A [on Schedule A, for each
facility list the EPA identification nunber, nane, address, and
the current closure and/or post-closure cost estinmates, or
portions thereof, for which financial assurance is denonstrated
by this Agreenent].

Section 3. Establishnment of Fund. The Gantor and the
Trustee hereby establish a trust fund, the ""Fund,'' for the
benefit of the State of Hawaii. The G antor and the Trustee
intend that no third party have access to the Fund except as
herein provided. The Fund is established initially as consisting
of the property, which is acceptable to the Trustee, described in
Schedul e B attached hereto. Such property and any other property
subsequently transferred to the Trustee Is referred to as the
Fund, together with all earnings and profits thereon, |ess any
paynents or distributions nmade by the Trustee pursuant to this
Agreenment. The Fund shall be held by the Trustee, IN TRUST, as
herei nafter provided. The Trustee shall not be responsible nor
shall it undertake any responsibility for the anbunt or adequacy
of, nor any duty to collect fromthe G antor, any paynents
necessary to discharge any liabilities of the Gantor established
by the departnent.

Section 4. Paynent for Cl osure and Post-C osure Care. The
Trustee shall nake paynments fromthe Fund as the director shal
direct, in witing, to provide for the paynent of the costs of
cl osure and/ or post-closure care of the facilities covered by
this Agreenment. The Trustee shall reinburse the G antor or other
persons as specified by the director fromthe Fund for closure
and post-cl osure expenditures in such anmounts as the director
shall direct in witing. In addition, the Trustee shall refund to
the Grantor such amobunts as the director specifies in witing.
Upon refund, such funds shall no | onger constitute part of the
Fund as defined herein.

Section 5. Paynents Conprising the Fund. Paynents nade to
the Trustee for the Fund shall consist of cash or securities
acceptable to the Trustee.

Section 6. Trustee Managenent. The Trustee shall invest and
reinvest the principal and income of the Fund and keep the Fund
invested as a single fund, w thout distinction between principal
and incone, in accordance with general investnent policies and
gui del i nes which the Grantor may conmmunicate in witing to the
Trustee fromtinme to time, subject, however, to the provisions of
this section. In investing, reinvesting, exchanging, selling, and
managi ng the Fund, the Trustee shall discharge his duties with
respect to the trust fund solely in the interest of the
beneficiary and with the care, skill, prudence, and diligence
under the circunstances then prevailing which persons of
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prudence, acting in a like capacity and famliar with such
matters, would use in the conduct of an enterprise of a like
character and with Iike ainms; except that:

(i) Securities or other obligations of the Grantor, or
any ot her owner or operator of the facilities, or
any of their affiliates as defined in the federal
| nvest nent Conpany Act of 1940, as anended, 15
U S.C 80a-2.(a), shall not be acquired or held,
unl ess they are securities or other obligations of
the federal or a state governnent;

(i1) The Trustee is authorized to invest the Fund in
time or demand deposits of the Trustee, to the
extent insured by an agency of the federal or a
state governnent; and

(i1i) The Trustee is authorized to hold cash awaiting
i nvestnent or distribution uninvested for a
reasonable time and without liability for the
paynent of interest thereon.

Section 7. Commi ngling and I nvestnent. The Trustee is
expressly authorized in its discretion:

(a) To transfer fromtime to time any or all of the assets
of the Fund to any common, comm ngled, or collective trust fund
created by the Trustee in which the Fund is eligible to
participate, subject to all of the provisions thereof, to be
cogningled with the assets of other trusts participating therein;
an

(b) To purchase shares in any investnent conpany registered
under the federal Investnent Conpany Act of 1940, 15 U. S. C. 80a-1
et seq., including one which may be created, managed,
underwitten, or to which investnment advice is rendered or the
shares of which are sold by the Trustee. The Trustee may vote
such shares in its discretion

Section 8. Express Powers of Trustee. Wthout in any way
limting the powers and discretion conferred upon the Trustee by
the other provisions of this Agreenent or by law, the Trustee is
expressly authorized and enpower ed:

(a) To sell, exchange, convey, transfer, or otherw se
di spose of any property held by it, by public or private sale. No
person dealing with the Trustee shall be bound to see to the
application of the purchase noney or to inquire into the validity
or expedi ency of any such sale or other disposition;

(b) To nmake, execute, acknow edge, and deliver any and al
docunents of transfer and conveyance and any and all other
instrunents that may be necessary or appropriate to carry out the
powers herein granted,

(c) To register any securities held in the Fund in its own
name or in the name of a nom nee and to hold any security in
bearer formor in book entry, or to conbine certificates
representing such securities with certificates of the sanme issue
hel d by the Trustee in other fiduciary capacities, or to deposit
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or arrange for the deposit of such securities in a qualified
central depositary even though, when so deposited, such
securities may be nerged and held in bulk 1n the name of the

nom nee of such depositary with other securities deposited

t herein by another person, or to deposit or arrange for the
deposit of any securities issued by the United States Governnent,
or any agency or instrunentality thereof, with a Federal Reserve
bank, but the books and records of the Trustee shall at all tines
show that all such securities are part of the Fund;

(d) To deposit any cash in the Fund in interest-bearing
accounts mai ntal ned or savings certificates issued by the
Trustee, in its separate corporate capacity, or in any other
banking institution affiliated with the Trustee, to the extent
insured by an agency of the federal or a state governnent; and

(e) To conprom se or otherw se adjust all clains in favor
of or against the Fund.

Section 9. Taxes and Expenses. Al taxes of any kind that
may be assessed or |evied against or in respect of the Fund and
all brokerage comm ssions incurred by the Fund shall be paid from
the Fund. Al other expenses incurred by the Trustee in
connection with the admnistration of this Trust, including fees
for legal services rendered to the Trustee, the conpensation of
the Trustee to the extent not paid directly by the Gantor, and
all other proper charges and disbursenents of the Trustee shal
be paid fromthe Fund.

Section 10. Annual Valuation. The Trustee shall annually, at
least thirty days prior to the anniversary date of establishnment
of the Fund, furnish to the Gantor and to the director a
statement confirmng the value of the Trust. Any securities in
t he Fund shall be valued at market value as of no nore than sixty
days prior to the anniversary date of establishnent of the Fund.
The failure of the G antor to object in witing to the Trustee
within ninety days after the statement has been furnished to the
G antor and the director shall constitute a conclusively binding
assent by the Grantor, barring the G antor from asserting any
claimor liability against the Trustee with respect to matters
di scl osed in the statenent.

Section 11. Advice of Counsel. The Trustee may fromtine to
time consult with counsel, who may be counsel to the Gantor,

W th respect to any question arising as to the construction of
this Agreenment or any action to be taken hereunder. The Trustee
shall be fully protected, to the extent permtted by law, in
acting upon the advice of counsel.

Section 12. Trustee Conpensation. The Trustee shall be
entitled to reasonabl e conpensation for its services as agreed
upon in witing fromtine totime with the Gantor.

Section 13. Successor Trustee. The Trustee nmay resign or the
Grantor may replace the Trustee, but such resignation or
repl acement shall not be effective until the Gantor has
appoi nted a successor trustee and this successor accepts the
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appoi nt ment. The successor trustee shall have the sanme powers and
duties as those conferred upon the Trustee hereunder. Upon the
successor trustee's acceptance of the appointnment, the Trustee
shal | assign, transfer, and pay over to the successor trustee the
funds and properties then constituting the Fund. If for any
reason the G antor cannot or does not act in the event of the
resignation of the Trustee, the Trustee may apply to a court of
conpetent jurisdiction for the appointment of a successor trustee
or for instructions. The successor trustee shall specify the date
on which it assunmes administration of the trust in a witing sent
to the Gantor, the director, and the present Trustee by
certified mail ten days before such change becones effective. Any
expenses incurred by the Trustee as a result of any of the acts
contenpl ated by this Section shall be paid as provided in Section
9.

Section 14. Instructions to the Trustee. Al orders,
requests, and instructions by the Gantor to the Trustee shall be
in witing, signed by such persons as are designated in the
attached Exhibit A or such other designees as the G antor may
desi gnate by amendnent to Exhibit A The Trustee shall be fully
protected in acting without inquiry in accordance with the
Grantor's orders, requests, and instructions. Al orders,
requests, and instructions by the director to the Trustee shal
be in witing, signed by the director or the director's designee,
and the Trustee shall act and shall be fully protected in acting
in accordance with such orders, requests, and instructions. The
Trustee shall have the right to assune, in the absence of witten
notice to the contrary, that no event constituting a change or a
term nation of the authority of any person to act on behal f of
the Grantor or the departnment hereunder has occurred. The Trustee
shal | have no duty to act in the absence of such orders,
requests, and instructions fromthe Gantor and/or the
departnment, except as provided for herein.

Section 15. Notice of Nonpaynent. The Trustee shall notify
the Gantor and the director by certified mail within ten days
follow ng the expiration of the thirty day period after the
anni versary of the establishnent of the Trust, if no paynment is
received fromthe Grantor during that period. After the pay-in
period is conpleted, the Trustee shall not be required to send a
noti ce of nonpaynent.

Section 16. Amendnent of Agreenent. This Agreenent may be
amended by an instrument in witing executed by the Gantor, the
Trustee, and the director, or by the Trustee and the director if
the Grantor ceases to exist.

Section 17. Irrevocability and Term nation. Subject to the
right of the parties to amend this Agreenment as provided in
Section 16, this Trust shall be irrevocable and shall continue
until termnated at the witten agreenment of the Gantor, the
Trustee, and the director, or by the Trustee and the director, if
the Grantor ceases to exist. Upon term nation of the Trust, al
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remai ning trust property, less final trust adm nistration
expenses, shall be delivered to the G antor.

Section 18. Imunity and Indemification. The Trustee shal
not incur personal liability of any nature in connection with any
act or om ssion, nmade in good faith, in the admnistration of
this Trust, or in carrying out any directions by the Gantor or
the director issued in accordance with this Agreenent. The
Trustee shall be indemified and saved harm ess by the Gantor or
fromthe Trust Fund, or both, fromand agai nst any personal
l[iability to which the Trustee may be subjected by reason of any
act or conduct in its official capacity, including all expenses
reasonably incurred in its defense in the event the Gantor fails
to provide such defense.

Section 19. Choice of Law. This Agreenment shall be
adm ni stered, construed, and enforced according to the |aws of
the State of Hawaii .

Section 20. Interpretation. As used in this Agreenent, words
in the singular include the plural and words in the plural
i nclude the singular. The descriptive headings for each Section
of this Agreenent shall not affect the interpretation or the
| egal efficacy of this Agreenent.

In Wtness Wereof the parties have caused this Agreenment to
be executed by their respective officers duly authorized and
their corporate seals to be hereunto affixed and attested as of
the date first above witten: The parties below certify that the
wording of this Agreenent is identical to the wording specified
in paragraph (a)(1) of section 11-264-151 of the Hawai i
Adm nistrative Rules as such rule was constituted on the date
first above witten.

[ Signature of Grantor]

[Title]
Attest:

[Title]

[ Seal ]

[ Si gnat ure of Trustee]
Attest:

[Title]

[ Seal ]

(2) The following is an exanple of the certification of
acknow edgnment whi ch nust acconpany the trust agreenent
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for a trust fund as specified in subsections 11-264-
143(a) and 11-264-145(a) or subsection 11-265-143(a) or
11- 265- 145(a).

State of

County of

On this [date], before ne personally cane [owner or
operator] to me known, who, being by ne duly sworn, did depose
and say that she/he resides at [address], that she/he is [title]
of [corporation], the corporation described in and which executed
t he above instrument; that she/he knows the seal of said
corporation; that the seal affixed to such instrument is such
corporate seal; that it was so affixed by order of the Board of
Directors of said corporation, and that she/he signed her/his
name thereto by |ike order

[ Signature of Notary Public]

(b) A surety bond guaranteeing paynent into a trust fund,
as specified in subsection 11-264-143(b) or 11-264-145(b) or 11-
265-143(b) or 11-265-145(b), must be worded as follows, except
that instructions in brackets are to be replaced with the
rel evant information and the brackets del eted:
Fi nanci al Guar ant ee Bond
Dat e bond execut ed:
Ef fective date:
Principal: [legal nane and busi ness address of owner or operator]

Type of Organization: [insert "“individual,'' "~“joint venture,'
" partnership,'" or "“corporation'']

State of incorporation:

Surety(ies): [nane(s) and business address(es)]

EPA identification nunber, nane, address and closure and/or
post - cl osure anount(s) for each facility guaranteed by this bond
[indicate closure and post-closure anobunts separately]:

Total penal sum of bond: $

Surety's bond nunber:

As used in this instrunment:
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(a) The term"department” nmeans the Departnment of Health
State of Hawaii .

(b) The term"director"” neans the director of the
Department of Health, State of Hawaii .

Know Al'l Persons By These Presents, That we, the Principa
and Surety(ies) hereto are firmy bound to the State of Hawaii,
in the above penal sumfor the paynent of which we bind
oursel ves, our heirs, executors, adm nistrators, successors, and
assigns jointly and severally; provided that, where the
Surety(ies) are corporations acting as co-sureties, we, the
Sureties, bind ourselves in such sum "jointly and severally"’
only for the purpose of allowing a joint action or actions
agal nst any or all of us, and for all other purposes each Surety
binds itself, jointly and severally with the Principal, for the
paynent of such sumonly as is set forth opposite the nane of
such Surety, but if nolimt of liability Is indicated, the limt
of liability shall be the full anount of the penal sum

Whereas said Principal is required, under chapter 342J of
the Hawaii Revised Statutes, to have a permt or interimstatus
in order to own or operate each hazardous waste nanagenent
facility identified above, and

Whereas said Principal is required to provide financial
assurance for closure, or closure and post-closure care, as a
condition of the permt or interimstatus, and

Whereas said Principal shall establish a standby trust fund
as is required when a surety bond is used to provide such
financi al assurance;

Now, Therefore, the conditions of the obligation are such
that if the Principal shall faithfully, before the begi nning of
final closure of each facility identified above, fund the standby
trust fund in the amount (s) identified above for the facility,

O, if the Principal shall fund the standby trust fund 1 n
such amount (s) within fifteen days after a final order to begin
closure is issued by the director or a court of conpetent
jurisdiction,

O, if the Principal shall provide alternate financial
assurance, as specified in Subchapter H of chapter 11-264 or 11-
265 of the Hawali Adm nistrative Rules, as applicable, and obtain
the director's witten approval of such assurance, within ninety
days after the date notice of cancellation is received by both
the Principal and the director fromthe Surety(ies), then this
obligation shall be null and void; otherwise It is to remainin
full force and effect.

The Surety(ies) shall becone liable on this bond obligation
only when the Principal has failed to fulfill the conditions
descri bed above. Upon notification by the director that the
Principal has failed to performas guaranteed by this bond, the
Surety(ies) shall place funds in the anpbunt guaranteed for the
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Bacility(ies) into the standby trust fund as directed by the
i rector.

The liability of the Surety(ies) shall not be discharged by
any paynment or succession of paynments hereunder, unless and until
such paynent or paynments shall amount in the aggregate to the
penal sum of the bond, but in no event shall the obligation of
the Surety(ies) hereunder exceed the anount of said penal sum

The Surety(ies) may cancel the bond by sending notice of
cancel lation by certified nmail to the Principal and the director,
provi ded, however, that cancellation shall not occur during the
one- hundred and twenty days begi nning on the date of receipt of
the notice of cancellation by both the Principal and the
director, as evidenced by the return receipts.

The Principal may termnate this bond by sending witten
notice to the Surety(ies), provided, however, that no such notice
shal | become effective until the Surety(ies) receive(s) witten
aut horization for termnation of the bond by the director.

[ The followi ng paragraph is an optional rider that may be
included but is not required.]

Princi pal and Surety(ies) hereby agree to adjust the penal
sum of the bond yearly so that it guarantees a new cl osure and/ or
post - cl osure anount, provided that the penal sum does not
I ncrease by nore than twenty percent in any one year, and no
decrease in the penal sumtakes place without the witten
perm ssion of the director.

In Wtness Wereof, the Principal and Surety(ies) have
executed this Financial Guarantee Bond and have affixed their
seal s on the date set forth above.

The persons whose signatures appear bel ow hereby certify
that they are authorized to execute this surety bond on behal f of
the Principal and Surety(ies) and that the wording of this surety
bond is identical to the wording specified in subsection (b) of
section 11-264-151 of the Hawaii Adm nistrative Rules as such
rule was constituted on the date this bond was executed.

Pri nci pal
[ Si gnature(s)]
[ Name(s) ]
[Title(s)]

[ Cor porate seal]

Corporate Surety(ies)
[ Nane and address]

State of incorporation:
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Liability limt: $

[ Si gnat ure(s)]
[ Nane(s) and title(s)]
[ Cor porate seal]

[ For every co-surety, provide signature(s), corporate seal, and
other information in the same manner as for Surety above. ]

Bond prem um $

(c) A surety bond guaranteei ng performance of closure
and/ or post-closure care, as specified in subsection 11-264-
143(c) or 11-264-145(c), must be worded as foll ows, except that
the instructions in brackets are to be replaced with the rel evant
informati on and the brackets del eted:

Per f or mance Bond

Dat e bond execut ed:

Ef fecti ve date:

Principal: [legal nane and busi ness address of owner or operator]

Type of organization: [insert ““individual,'' "~“joint venture,'
" partnership,'" or "“corporation'']

State of incorporation:

Surety(ies): [nane(s) and business address(es)]

EPA identification nunber, nane, address, and closure and/or
post-closure amount (s) for each facility guaranteed by this bond
[indicate closure and post-closure anobunts separately]:

Total penal sum of bond: $

Surety's bond nunber:

As used in this instrunent:

(a) The term"departnment” neans the Departnent of Health,
State of Hawaii .

(b) The term"director"” neans the director of the
Department of Health, State of Hawaii .

Know Al'l Persons By These Presents, That we, the Principa
and Surety(ies) hereto are firmy bound to the State of Hawaili,
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in the above penal sumfor the paynent of which we bind

oursel ves, our heirs, executors, adm nistrators, successors, and
assigns jointly and severally; provided that, where the
Surety(ies) are corporations acting as co-sureties, we, the
Sureties, bind ourselves in such sum "jointly and severally"’
only for the purpose of allowing a joint action or actions

agal nst any or all of us, and for all other purposes each Surety
binds itself, jointly and severally with the Principal, for the
paynent of such sumonly as is set forth opposite the nane of
such Surety, but if nolimt of liability Is indicated, the limt
of liability shall be the full anount of the penal sum

Whereas said Principal is required, under chapter 342J of
the Hawaii Revised Statutes, to have a permt in order to own or
operate each hazardous waste nmanagenent facility identified
above, and

Whereas said Principal is required to provide financial
assurance for closure, or closure and post-closure care, as a
condition of the permt, and

Whereas said Principal shall establish a standby trust fund
as is required when a surety bond is used to provide such
financi al assurance;

Now, Therefore, the conditions of this obligation are such
that if the Principal shall faithfully performclosure, whenever
required to do so, of each facility for which this bond
guarantees cl osure, in accordance with the closure plan and ot her
requi rements of the permt as such plan and permt may be
amended, pursuant to all applicable |laws, statutes, rules, and
regul ati ons, as such |laws, statutes, rules, and regul ati ons may
be anended,

And, if the Principal shall faithfully perform post-closure
care of each facility for which this bond guarantees post-closure
care, in accordance with the post-closure plan and ot her
requi rements of the permt, as such plan and permt may be
amended, pursuant to all applicable |laws, statutes, rules, and
regul ati ons, as such |laws, statutes, rules, and regul ati ons may
be anended,

O, if the Principal shall provide alternate financial
assurance as specified in subchapter H of chapter 11-264 of the
Hawai i Administrative Rules, and obtain the director's witten
approval of such assurance, within ninety days after the date
noti ce of cancellation is received by both the Principal and the
director fromthe Surety(ies), then this obligation shall be nul
and void, otherwise it 1s toremainin full force and effect.

The Surety(ies) shall becone liable on this bond obligation
only when the Principal has failed to fulfill the conditions
descri bed above.

Upon notification by the director that the Principal has
been found in violation of the closure requirenments of chapter
11-264 of the Hawaii Adm nistrative Rules, for a facility for
whi ch this bond guarantees performance of closure, the
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Surety(ies) shall either performclosure in accordance with the
closure plan and other permt requirenments or place the closure
amount guaranteed for the facility into the standby trust fund as
directed by the director.

Upon notification by the director that the Principal has
been found in violation of the post-closure requirenments of
chapter 11-264 of the Hawaii Adm nistrative Rules for a facility
for which this bond guarantees perfornmance of post-closure care,
the Surety(ies) shall either performpost-closure care in
accordance with the post-closure plan and other permt
requi rements or place the post-closure anmount guaranteed for the
facility into the standby trust fund as directed by the director.

Upon notification by the director that the Principal has
failed to provide alternate financial assurance as specified in
subchapter H of chapter 11-264 of the Hawaii Adm nistrative
Rul es, and obtain witten approval of such assurance fromthe
director during the ninety days follow ng receipt by both the
Principal and the director of a notice of cancellation of the
bond, the Surety(ies) shall place funds in the anount guaranteed
for the facility(ies) into the standby trust fund as directed by
the director.

The surety(ies) hereby waive(s) notification of anendnents
to closure plans, permts, applicable |aws, statutes, rules, and
regul ati ons and agrees that no such anmendnment shall in any way
alleviate its (their) obligation on this bond.

The liability of the Surety(ies) shall not be discharged by
any payment or succession of payments hereunder, unless and until
such paynent or paynments shall amount in the aggregate to the
penal sum of the bond, but in no event shall the obligation of
the Surety(ies) hereunder exceed the ampunt of said penal sum

The Surety(ies) may cancel the bond by sending notice of
cancel lation by certified mail to the owner or operator and to
the director, provided, however, that cancellation shall not
occur during the one-hundred and twenty days begi nning on the
date of receipt of the notice of cancellation by both the
Principal and the director, as evidenced by the return receipts.

The principal may termnate this bond by sending witten
notice to the Surety(ies), provided, however, that no such notice
shal | become effective until the Surety(ies) receive(s) witten
aut hori zation for termnation of the bond by the director.

[ The followi ng paragraph is an optional rider that may be
included but is not required.]

Principal and Surety(ies) hereby agree to adjust the penal
sum of the bond yearly so that it guarantees a new cl osure and/ or
post - cl osure anount, provided that the penal sum does not
I ncrease by nore than 20 percent in any one year, and no decrease
in the penal sumtakes place without the witten permi ssion of
the director.
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In Wtness Wereof, The Principal and Surety(ies) have
executed this Performance Bond and have affixed their seals on
the date set forth above.

The persons whose signatures appear bel ow hereby certify
that they are authorized to execute this surety bond on behal f of
the Principal and Surety(ies) and that the wording of this surety
bond is identical to the wording specified in subsection (c) of
section 11-264-151 of the Hawaii Adm nistrative Rules as such
rule was constituted on the date this bond was execut ed.

Pri nci pal

[ Si gnat ure(s)]

[ Nare('s) ]

[Title(s)]

[ Cor porate seal]

Cor porate Surety(ies)
[ Nane and address]

State of incorporation:

Liability limt: $

[ Si gnat ure(s)]
[ Nane(s) and title(s)]
[ Cor porate seal]

[ For every co-surety, provide signature(s), corporate seal, and
other information in the same manner as for Surety above.]

Bond prem um $

(d) Aletter of credit, as specified in subsection 11-264-
143(d) or 11-264-145(d) or 11-265-143(c) or 11-265-145(c), nust
be worded as follows, except that instructions in brackets are to
gelrephaced with the relevant information and the brackets

el et ed:

I rrevocabl e Standby Letter of Credit
Director of Health

Department of Health

State of Hawai i
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Dear Sir or Madam W hereby establish our Irrevocabl e
Standby Letter of Credit No. in your favor, at the
request and for the account of [owner's or operator's nane and
address] up to the aggregate anount of [in words] U S. dollars $

, avail abl e upon presentation of N

(1) your sight draft, bearing reference to this letter of

credit No. , and

(2) vyour signed statenent reading as follows: "I certify

that the amount of the draft is payable pursuant to
rul es issued under authority of chapter 342J of the
Hawaii Revised Statutes.''

This letter of credit is effective as of [date] and shal
expire on [date at | east one year later], but such expiration
date shall be automatically extended for a period of [at |east
one year] on [date] and on each successive expiration date,
unl ess, at |east one-hundred and twenty days before the current
expiration date, we notify both you and [owner's or operator's
nanme] by certified mail that we have decided not to extend this
letter of credit beyond the current expiration date. In the event
you are so notified, any unused portion of the credit shall be
avai | abl e upon presentation of your sight draft for one-hundred
and twenty days after the date of receipt by both you and
[owner's or operator's nane], as shown on the signed return
receipts.

Whenever this letter of credit is drawn on under and in
conpliance with the terns of this credit, we shall duly honor
such draft upon presentation to us, and we shall deposit the
amount of the draft directly into the standby trust fund of
[owner's or operator's nanme| in accordance wth your
I nstructions.

We certify that the wording of this letter of credit is
identical to the wording specified in subsection (d) of section
11- 264- 151 of the Hawaii Adm nistrative Rules as such rule was
constituted on the date shown i nmedi ately bel ow.

%Sign?ture(s) and title(s) of official(s) of issuing institution]
Dat e

This credit is subject to [insert "~ "the nost recent edition
of the Uniform Custons and Practice for Docunentary Credits,
publ i shed and copyrighted by the International Chanber of
Commerce,'' or ~ the Uniform Comrercial Code''].

(e) Acertificate of insurance, as specified in subsection
11-264-143(e) or 11-264-145(e) or 11-265-143(d) or 11-265-145(d),
must be worded as follows, except that instructions in brackets
grﬁ todbe replaced with the relevant information and the brackets

el et ed:

Certificate of Insurance for C osure or Post-C osure Care
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Nane and Address of Insurer
(herein called the " “Insurer''):
Nane and Address of Insured
(herein called the " “Insured '):

Facilities Covered: [List for each facility: The EPA
identification nunber, nane, address, and the anount of insurance
for closure and/or the anobunt for post-closure care (these
amounts for all facilities covered nust total the face anount
shown bel ow). ]

Face Anount:
Pol i cy Nunber:
Ef fective Date:

The Insurer hereby certifies that it has issued to the
| nsured the policy of insurance identified above to provide
financial assurance for [insert ~“closure'' or " "closure and
post-closure care'' or " post-closure care''] for the facilities
Identified above. The Insurer further warrants that such policy
conforms in all respects with the requirenments of subsections 11-
264-143(e), 11-264-145(e), 11-265-143(d), and 11-265-145(d) of
the Hawai1 Adm nistrative Rules, as applicable and as such rul es
were constituted on the date shown i nmedi ately below It is
agreed that any provision of the policy inconsistent with such
rules is hereby anmended to elimnate such inconsistency.

Wienever requested by the Hawaii State Director of Health,
the Insurer agrees to furnish to the Director a duplicate
original of the policy listed above, including all endorsenents
t her eon.

| hereby certify that the wording of this certificate is
identical to the wording specified in subsection (e) of section
11- 264- 151 of the Hawaii Adm nistrative Rules as such rule was
constituted on the date shown inmedi ately bel ow.

[ Aut hori zed signature for Insurer]
[ Name of person signing]

[Title of person signing]
Signature of witness or notary:

[ Dat e]
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(f) Aletter fromthe chief financial officer, as specified
in subsections 11-264-143(f) or 11-264-145(f), or 11-265-143(e)
or 11-265-145(e), nust be worded as follows, except that
instructions in brackets are to be replaced with the rel evant
informati on and the brackets del eted:

Letter From Chief Financial Oficer
[ Address to director].

| amthe chief financial officer of [nane and address of
firm. This letter is in support of this firms use of the
financial test to denonstrate financial assurance for closure
and/ or post-closure costs, as specified in subchapter H of
chapters 11-264 and 11-265 of the Hawaii Adm nistrative Rules.

[Fill out the follow ng five paragraphs regarding facilities and
associ ated cost estimates. |If your firmhas no facilities that
belong in a particul ar paragraph, wite "None" in the space

indi cated. For each facility, include its EPA identification
nunmber, nane, address, and current closure and/or post-closure
cost estimates. ldentify each cost estinmate as to whether it is
for closure or post-closure care].

1. This firmis the owner or operator of the follow ng
facilities for which financial assurance for closure or
post-closure care is denonstrated through the financial test
specified in subchapter H of chapters 11-264 and 11-265 of the
Hawai i Administrative Rules. The current closure and/or post-
?Iosrre cost estimates covered by the test are shown for each

acility: :

2. This firm guarantees, through the guarantee specified in
subchapter H of chapters 11-264 and 11-265 of the Hawaii
Adm ni strative Rules, the closure or post-closure care of the
followng facilities owned or operated by the guaranteed party.
The current cost estimates for the closure or post-closure care
so guaranteed are shown for each facility: . The firm
identified above is [insert one or nore: (1) The direct or
hi gher-tier parent corporation of the owner or operator; (2)
owned by the sane parent corporation as the parent corporation of
t he owner or operator, and receiving the follow ng value in

consi deration of this guarantee ; or (3) engaged in
the foll ow ng substantial business relationship with the owner or
oper at or , and receiving the follow ng value in

consi deration of this guarantee ]. [Attach a witten

description of the business relationship or a copy of the
contract establishing such relationship to this letter].

3. [Reserved]

4. This firmis the owner or operator of the follow ng
hazar dous waste managenent facilities for which financial
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assurance for closure or, if a disposal facility, post-closure
care, is not denonstrated to the State of Hawail through the
financial test or any other financial assurance mechani sm
specified in subchapter H of chapters 11-264 and 11-265 of the
Hawai i Adm nistrative Rules. The current closure and/or

post -cl osure cost estinmates not covered by such financi al
assurance are shown for each facility:

5. This firmis the owner or operator of the fO||OMAng ucC
facilities for which financial assurance for plugging and
abandonnent is required under 40 CFR Part 144. The current
closure cost estimates as required by 40 CFR 144.62 are shown for
each facility: :

This firmJ[insert "is required" or "is not required'] to
file a Form 10K with the Securities and Exchange Comm ssion ( SEC)
for the latest fiscal year.

The fiscal year of this firmends on [nonth, day]. The
figures for the followng items nmarked with an asterisk are
derived fromthis firm s independently audited, year-end
{gnanfial statenents for the |atest conpleted fiscal year, ended

ate].

[Fill in Alternative | if the criteria of paragra ph (f)(
section 11-264-143 or 11-264-145, or of paragraph (e)(1)(l
section 11-265-143 or 11-265-145 are used. Fill in ernative
Il if the criteria of paragraph (f)(1)(ii) of section 11-264-143
or 11-264-145, or of paragraph (e)(1)(ii) of section 11-265-143
or 11-265-145 are used.]

Al ternative |

1. Sumof current closure and post-closure cost estimte
&total of all cost estimates shown in the five paragraphs above]

"2. Total liabilities [if any portion of the closure or
post-closure cost estimates is included in total liabilities, you
may deduct the ampbunt of that portion fromthis |Iine and add that
amount to lines 3 and 4] $

"3. Tangible net worth $

"4, Net worth $

"5. CQurrent assets §

6. Current liabilities $

7. Net working capital [line 5 mnus |ine 6]

8. The sum of net inconme plus depreciation, depletion, and
anortization

9. Total assets in U S. [required only if |less than 90% of
firms assets are located in the U S ]

10. Is line 3 at least $10 I

11. Is line 3 at least 6 ti

n? [ Yes/ No]
ne 1? [Yes/No]

10
[
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12. Is line 7 at least 6 times line 1? [Yes/ Noj

"13. Are at least 90%of firm s assets located in the US.?
If not, conplete Iine 14 [ Yes/ Noj

14. Is line 9 at least 6 tines Tine 1? [ Yes/ No]

15. Is line 2 divided by line 4 | ess than 2.0? [Yes/ No]

16. Is line 8 divided by line 2 greater than 0.1? [ Yes/ No]
17. Is line 5 divided by line 6 greater than 1.5? [ Yes/ No]

Alternative |1

1. Sumof current closure and post-closure cost estimates
&total of all cost estimates shown in the five paragraphs above]

2. Current bond rating of nost recent issuance of this firm
and nanme of rating service

3. Date of issuance of bond

4. Date of maturity of bond

5. Tangible net worth [if any portion of the
cl osure and post-closure cost estimates is included in "total
liabilities" on your firms financial statenments, you nay add the
anount of that portion to this line] $

"6. Total assets in U S. [required only if 1ess than 90% of
firms assets are located inthe U S ] $

7. Is line 5 at least $10 million? [Yes/No]

8. Isline 5 at least 6 tines line 1? [Yes/No

‘9. Are at least 90% of firms assets located in the US. ?
If not, conplete Iine 10 [ Yes/ Noj

10. Is line 6 at least 6 tines Tine 1? [ Yes/ No]

| hereby certify that the wording of this letter is
identical to the wording specified in subsection 11-264-151(f) of
the Hawaii Adm nistrative Rul es as such regul ati ons were
constituted on the date shown i nmedi ately bel ow.
[ Si gnat ur e]
[ Nane]
[Title]
[ Dat e]

(g) Aletter fromthe chief financial officer, as specified
in subsection 11-264-147(f) or 11-265-147(f), nust be worded as
foll ows, except that instructions in brackets are to be repl aced
with the relevant information and the brackets del et ed.

Letter From Chief Financial Oficer

[ Address to director].
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| amthe chief financial officer of [firms nanme and
address]. This letter is in support of the use of the financial
test to denonstrate financial responsibility for liability
coverage [insert "and cl osure and/ or post-closure care" if
applicable] as specified in subchapter H of chapters 11-264 and
11-265 of the Hawaii Adm nistrative Rul es.

[Fill out the foll ow ng paragraphs regarding facilities and
liability coverage. |If there are no facilities that belong in a
particul ar paragraph, wite "None" in the space indicated. For
each facility, include its EPA identification nunber, nane, and
addr ess] .

The firmidentified above is the owner or operator of the
followng facilities for which liability coverage for [insert
"sudden" or "nonsudden" or "both sudden and nonsudden"]
acci dental occurrences is being denonstrated through the
financial test specified in subchapter H of chapters 11-264 and
11-265 of the Hawaii Adm nistrative Rul es:

The firmidentified above guarantees, through the guarantee
specified in subchapter H of chapters 11-264 and 11-265 of the
Hawaii Adm nistrative Rules, liability coverage for [insert
"sudden" or "nonsudden" or "both sudden and nonsudden"]
acci dental occurrences at the followng facilities owned or
operated by the foll ow ng: . The firmidentified
above is [Insert one or nore: (1) The direct or higher-tier
parent corporation of the owner or operator; (2) owned by the
sane parent corporation as the parent corporation of the owner or
operator, and receiving the follow ng value in consideration of
t hi s guarantee ; or (3) engaged in the follow ng
substanti al business relationship wth the owner or operator

, and receiving the follow ng value in consideration of this
guar ant ee ]. [Attach a witten description of the
busi ness relationship or a copy of the contract establishing such
relationship to this letter.]

[If you are using the financial test to denonstrate coverage

of both l1ability and closure and post-closure care, fill in the
follow ng five paragraphs regarding facilities and associ at ed
cl osure and post-closure cost estimates. |f there are no

facilities that belong in a particul ar paragraph, wite "None" in
t he space indicated. For each facility, include its EPA
identification nunber, nanme, address, and current closure and/or
post-closure cost estimates. Ildentify each cost estimate as to
whether it is for closure or post-closure care.]

1. The firmidentified above owns or operates the foll ow ng
facilities for which financial assurance for closure or post-
closure care or liability coverage is denonstrated through the
financial test specified in subchapter H of chapters 11-264 and
11-265 of the Hawaii Adm nistrative Rules. The current closure
and/ or post-closure cost estimte covered by the test are shown
for each facility: :
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2. The firmidentified above guarantees, through the
guarant ee specified in subchapter H of chapters 11-264 and 11-265
of the Hawali Adm nistrative Rules, the closure and post-closure
care or liability coverage of the following facilities owned or
operated by the guaranteed party. The current cost estimates for
cl osure or post-closure care so guaranteed are shown for each
facility:

3. [Reserved]

4. The firmidentified above owns or operates the follow ng
hazar dous waste managenent facilities for which financial
assurance for closure or, if a disposal facility, post-closure
care, is not denonstrated to the State of Hawail through the
financial test or any other financial assurance mechani sns
specified in subchapter H of chapters 11-264 and 11-265 of the
Hawai i Administrative Rules. The current closure and/or post-
cl osure cost estimates not covered by such financial assurance
are shown for each facility:

5. This firmis the owner or operator or guarantor of the
followng UC facilities for which financial assurance for
pl uggi ng and abandonnent is required under 40 CFR Part 144 and is
assured through a financial test. The current closure cost
sstlrates as required by 40 CFR 144.62 are shown for each

acility:

Thi s f|rn1[|nsert "is required" or "is not required'] to
file a Form1l0K with the U S. Securities and Exchange Conmi ssion
( EC) for the latest fiscal year.

The fiscal year of this firmends on [nonth, day]. The
figures for the followng items nmarked with an asterisk are
derived fromthis firm s independently audited, year-end
{gnanfial statenents for the |atest conpleted fiscal year, ended

ate].

[Fill in part Aif you are using the financial test to
denonstrate coverage only for the liability requirenments.]

Part A. Liability Coverage for Accidental Cccurrences

[Fill in Alternative | if the criteria of paragraph
(f)(1)(i) of section 11-264-147 or 11-265-147 are used. Fill in
Alternative Il if the criteria of paragraph (f)(1)(ii) of section

11- 264- 147 or 11-265-147 are used. ]
Alternative |

1. Amount of annual aggregate liability coverage to be
denonstrated $

2. CQurrent assets $_

3. Current liabilities $

4. Net working capital [I

"5. Tangible net worth $

ine 2 mnus |ine 3] $
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ess than 90% of assets are located in the U S., give

6. If |
total U S. assets $

7. Is line 5 at Teast $10 million? [ Yes/ Noj

8. Isline 4 at least 6 tines line 1? [Yes/No

9. Isline 5 at least 6 tines line 1? | Yes/ Noj

"10. Are at least 90% of assets located in the US ?
[ Yes/ Noj

. If not, conplete line 11.
11. Is line 6 at least 6 times line 1? [Yes/ Noj

Al ternative |

1. Amount of annual aggregate liability coverage to be
denonstrated $

2. Current bond rat |ng of nost recent issuance and nane of
rating service :

3. Date of issuance of bond

4. Date of maturity of bond

"5. Tangible net worth $

6. Total assets in U S. |reqU|rea only if less than 90% of

assets are located in the U S ]

7. Is line 5 at |east $10 n1II|on9 [Yes/hb]

8. Isline 5 at least 6 tinmes line 1?

9. Are at least 90% of assets |ocated in the US.? If not ,
conplete Iine 10. [Yes/Noj

10. Is line 6 at least 6 tines |line 1?

[Fill in part Bif you are using the financial test to

denonstrate assurance of both liability coverage and cl osure or
post -cl osure care.]

Part B. Cosure or Post-Closure Care and Liability Coverage

[Fill in Alternative | if the criteria of paragraphs
(f)(1)(i) of section 11-264-143 or 11-264-145 and (f)(1)(i
section 11-264-147 are used or if the criteria of paragraph
(e)(1)(i) of section 11-265-143 or 11-265-145 and (f)(l)(l)
section 11-265-147 are used. Fill in Alternative Il if the
criteria of paragraphs (f)(1)(ii) of section 11-264- 143 or 11-
264-145 and (f)(1)(1i) of section 11-264-147 are used or if the
criteria of paragraphs (e)(1)(ii) of section 11-265-143 or 11-
265-145 and (f)(1)(1i) of section 11-265-147 are used.]

) o
S

Al ternative |

1. Sum of current closure and post-closure cost estimates
(total of all cost estimates |isted above) $

2. Amount of annual aggregate liability coverage to be
denonstrated $

3. Sumof Tines T and 2 $
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"4, Total liabilities (If any portion of your closure or
post-cl osure cost estimates is included in your total
[iabilities, you may deduct that portion fromthis |line and add
that amount to lines 5 and 6) $ :

"5. Tangible net worth

6. Net Worth $

“7. Current assets §

8. Current liabilities $ :

9. Net working capital (line 7 minus line 8) $ :

*10. The sum of net incone plus depreciation, depletion, and
anortization $ :

"11. Total assets on U S. (required only if less than 90% of
assets are located in the U S.)

12. Is line 5 at least $10 mITion? [Yes/ No]
13. Is line 5 at least 6 tinmes line 3? [ Yes/ Noj
14. Is line 9 at least 6 tinmes line 3? [ Yes/ Noj
"15. Are at |least 90% of assets located in the U S. ?
[ Yes/No] If not, conplete |ine 16.
16. Is line 11 at least 6 tines |line 3? [ Yes/ No]
17. Is line 4 divided by line 6 |l ess than 2.0? [ Yes/ Noj
18. Is line 10 divided by Iine 4 greater than 0.1? [ Yes/ Noj
19. Is line 7 divided by line 8 greater than 1.5? [ Yes/ No]

Alternative |1

1. Sum of current closure and post-closure cost estimates
(total of all cost estimates |isted above) $
2. Amount of annual aggregate liability coverage to be
denonstrated $

3. Sumof Tines I and 2 $

4. Current bond rating of nost recent issuance and name of
rating service :

5. Date of i1ssuance of bond

6. Date of maturity of bond

7. Tangible net worth (if any portlon of the closure or
post-closure cost estimates is included in "total liabilities" on
éour financial statenments you nmay add that portion to this line)

"8. Total assets in the U S (required only if less than 90%
of assets are located in the U S.) :

9. Is line 7 at least $10 nillion? [Yes/No]

10. Is line 7 at least 6 times line 3? [ Yes/ Noj

"11. Are at least 90% of assets located in the U S . ?
[ Yes/No] If not conplete |ine 12.

12. Is line 8 at least 6 tinmes line 3? [ Yes/Noj

| hereby certify that the wording of this letter is
identical to the wording specified in subsection 11-264-151(g) of
the Hawaii Adm nistrative Rules as such regul ati ons were
constituted on the date shown i nmedi ately bel ow.
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(h)(1) A corporate guarantee, as specified in subsection 11-
264- 143(f) or 11-264-145(f), or 11-265-143(e) or 11-
265-145(e), nust be worded as follows, except that
instructions in brackets are to be replaced with the
rel evant information and the brackets del eted:

Corporate Guarantee for Cosure or Post-C osure Care

Guarantee nmade this [date] by [nane of guaranteeing entity],
a busi ness corporation organi zed under the laws of the State of
[insert nane of state], herein referred to as guarantor. This
guarantee is nade on behalf of the [owner or operator] of
[ busi ness address], which is [one of the follow ng: "our
subsidiary"; "a subsidiary of [nane and address of common parent
corporation], of which guarantor is a subsidiary"; or "an entity
wi th which guarantor has a substantial business relationship, as
defined in [either subsection 11-264-141(h) or 11-265-141(h) of
the Hawaii Adm nistrative Rules]" to the Departnent of Health
State of Hawaii .

Recital s

1. GQuarantor neets or exceeds the financial test criteria
and agrees to conply with the reporting requirenents for
guarantors as specified in subsections 11-264-143(f), 11-264-
145(f), 11-265-143(e), and 11-265-145(e) of the Hawai i
Adm ni strative Rul es.

2. [Omer or operator] owns or operates the follow ng
hazar dous waste managenent facility(ies) covered by this
guarantee: [List for each facility: EPA identificatlon nunber,
name, and address. Indicate for each whether guarantee is for
cl osure, post-closure care, or both.]

3. "Cosure plans" and "post-closure plans" as used bel ow
refer to the plans maintained as required by subchapter G of
chapters 11-264 and 11-265 of the Hawaii Adm nistrative Rules for
the closure and post-closure care of facilities as identified
above.

4. For value received from|[owner or operator], guarantor
guarantees to the Departnent of Health, State of Hawaii, that in
the event that [owner or operator] fails to perform/[insert
“closure," "post-closure care" or "closure and post-closure
care"] of the above facility(ies) in accordance with the closure
or post-closure plans and other permt or interimstatus
requi rements whenever required to do so, the guarantor shall do
so or establish a trust fund as specified in subchapter H of
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chapter 11-264 or 11-265 of the Hawaii Adm nistrative Rules, as
applicable, in the name of [owner or operator] in the amount of
the current closure or post-closure cost estimtes as specified
in subchapter H of chapters 11-264 and 11-265 of the Hawai i

Adm ni strative Rul es.

5. Quarantor agrees that if, at the end of any fiscal year
before term nation of this guarantee, the guarantor fails to neet
the financial test criteria, guarantor shall send within 90 days,
by certified mail, notice to the Director of Health, State of
Hawai i, and to [owner or operator] that he intends to provide
alternate financial assurance as specified in subchapter H of
chapter 11-264 or 11-265 of the Hawaii Adm nistrative Rules, as
applicable, in the name of [owner or operator]. Wthin 120 days
after the end of such fiscal year, the guarantor shall establish
such financial assurance unless [owner or operator] has done so.

6. The guarantor agrees to notify the Director of Health,
State of Hawaii, by certified mail, of a voluntary or involuntary
proceedi ng under Title 11 (Bankruptcy), U S. Code, nam ng
guarantor as debtor, within 10 days after commencenent of the

proceedi ng.
7. Quarantor agrees that within 30 days after being notified
by the Director of Health, State of Hawaii, of a determ nation

t hat guarantor no longer neets the financial test criteria or
that he is disallowed fromcontinuing as a guarantor of closure
or post- closure care, he shall establish alternate financial
assurance as specified in subchapter H of chapter 11-264 or 11-
265 of the Hawaii Adm nistrative Rules, as applicable, in the
name of [owner or operator] unless [owner or operator] has done
so.

8. Cuarantor agrees to remain bound under this guarantee
notw t hstandi ng any or all of the follow ng: amendment or
nodi fication of the closure or post-closure plan, anendnment or
nodi fication of the permt, the extension or reduction of the
time of performance of closure or post-closure, or any other
nodi fication or alteration of an obligation of the owner or
operator pursuant to chapter 11-264 or 11-265 of the Hawaii
Adm ni strative Rul es.

9. Cuarantor agrees to remain bound under this guarantee for
as long as [owner or operator] nust conply with the applicable
financial assurance requirenents of subchapter H of chapters 11-
264 and 11-265 of the Hawaii Adm nistrative Rules for the above-
listed facilities, except as provided in paragraph 10 of this
agr eement .

10. [Insert the follow ng | anguage if the guarantor is (a) a
direct or higher-tier corporate parent, or (b) a firmwhose
parent corporation is also the parent corporation of the owner or

operator]: _ _ _ _
Guarantor may term nate this guarantee by sending notice by
certified mail to the Director of Health, State of Hawaii, and to

[ owner or operator], provided that this guarantee may not be
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term nated unl ess and until [the owner or operator] obtains, and
the Director of Health, State of Hawaii, approves, al ter nat e

cl osure and/ or post- closure care coverage conplylng W th sections
11-264-143, 11-264-145, 11-265-143, and/or 11-265-145 of the
Hawai i Admi nistrative Rules.

[Insert the follow ng |language if the guarantor is a firm
qualifying as a guarantor due to its "substantial business
relationship” with its owner or operator]

Guarantor may term nate this guarantee 120 days fol |l ow ng

the receipt of notification, through certified mail, by the
Director of Health, State of Hawaii, and by [the owner or
operator].

11. Cuarantor agrees that if [owner or operator] fails to
provide alternate financial assurance as specified in subchapter
H of chapter 11-264 or 11-265 of the Hawail Adm nistrative Rules,
as applicable, and obtain witten approval of such assurance from
the Director of Health, State of Hawaii, within 90 days after a
notice of cancellation by the guarantor is received by the
Director of Health, State of Hawaii, from guarantor, guarantor
shal | provide such alternate financial assurance in the nanme of
[ owner or operator].

12. Cuarantor expressly waives notice of acceptance of this
guarantee by the Departnent of Health, State of Hawaii, or by
[ owner or operator]. Quarantor also expressly waives notice of
amendnents or nodifications of the closure and/ or post-closure
pl an and of amendnents or nodifications of the facility
permt(s).

| hereby certify that the wording of this guarantee is
identical to the wording specified in subsection 11-264-151(h) of
the Hawaii Adm nistrative Rul es as such regul ati ons were
constituted on the date first above witten.

Ef fective date:

[ Nane of guarantor]
[ Aut hori zed signature for guarantor]
[ Name of person signing]
[Title of person signing]
Signature of witness or notary:

(2) A guarantee, as specified in subsection 11-264-147(q)
or 11-265-147(g), nust be worded as follows, except
that instructions in brackets are to be replaced with
the relevant information and the brackets del eted:

Guarantee for Liability Coverage

Guarantee nmade this [date] by [nane of guaranteelng entity],
a busi ness corporation organi zed under the laws of [if
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|ncorporated within the United States insert "the State of

"and insert nane of state; if incorporated outside the United
States insert the name of the country 1 n which incorporated, the
principal place of business within the United States, and the
name and address of the registered agent in the state of the
principal place of business], herein referred to as guarantor.
This guarantee i s nade on behal f of [ owner or operator] of
[ busi ness address] which is one of the follow ng: "our
subsidiary;" "a subsrdrary of [name and address of common parent
corporation], of which guarantor is a subsidiary;" or "an entity
wi th which guarantor has a substantial business relationship, as
defined in [either subsection 11-264-141(h) or 11-265-141(h) of
the Hawaii Admnistrative Rules]", to any and all third parties
who have sustained or may sustain bodily injury or property
damage caused by [sudden and/or nonsudden] accl dental occurrences
arising fromoperation of the facility(ies) covered by this
guar ant ee.

Recital s

1. Guarantor neets or exceeds the financial test criteria
and agrees to conply with the reporting requirenents for
guarantors as specified in subsections 11-264-147(g) and 11-265-
147(g) of the Hawaii Adm nistrative Rul es.

2. [Omer or operator] owns or operates the follow ng
hazar dous waste managenent facility(ies) covered by this
guarantee: [List for each facility: EPA identification nunber,
name, and address; and if guarantor is incorporated outside the
United States |list the nane and address of the guarantor's
registered agent in the State of Hawaii.] This corporate
guarantee satisfies third-party liability requirements inposed by
Hawai i hazardous waste nmanagenent |law for [insert "sudden" or
"nonsudden” or "both sudden and nonsudden"]| acci dent al
occurrences in above-naned owner or operator facilities for
coverage in the amount of [insert dollar amount] for each
occurrence and [insert dollar amount] annual aggregate.

3. For value received from[owner or operator], guarantor
guarantees to any and all third parties who have sust ai ned or may
sustain bodily injury or property damage caused by [sudden and/or
nonsudden] acci dental occurrences arising fromoperations of the
facility(ies) covered by this guarantee that in the event that
[owner or operator] fails to satisfy a judgnment or award based on
a determnation of liability for bodily injury or property danage
to third parties caused by [sudden and/ or nonsudden] acci dent al
occurrences, arising fromthe operation of the above-naned
facilities, or fails to pay an anount agreed to in settlenent of
a claimarising fromor alleged to arise fromsuch injury or
damage, the guarantor will satisfy such judgnment(s), award(s) or
sgttlenent agreenment(s) up to the limts of coverage identified
above.

264- 144



811-264- 151

4. Such obligation does not apply to any of the foll ow ng:

(a) Bodily injury or property damage for which [insert owner
or operator] is obligated to pay damages by reason of the
assunption of liability in a contract or agreenment. This
excl usi on does not apply to liability for damages that [insert
owner or operator] would be obligated to pay in the absence of
the contract or agreenent.

(b) Any obligation of [insert owner or operator] under a
wor kers' conpensation, disability benefits, or unenpl oynent
conpensation |aw or any simlar |aw

(c) Bodily injury to:

(1) An enployee of [insert owner or operator] arising from
and in the course of, enploynent by [insert owner or operator];
or

(2) The spouse, child, parent, brother, or sister of that
enpl oyee as a consequence of, or arising from and in the course
of ﬁnploynent by [insert owner or operator]. This exclusion
appl i es:

(A) Whether [insert owner or operator] may be |liable as an
enpl oyer or in any other capacity; and

(B) To any obligation to share danages with or repay anot her
person who nust pay danages because of the injury to persons
Identified in paragraphs (1) and (2).

(d) Bodily injury or property damage arising out of the
owner shi p, mai ntenance, use, or entrustment to others of any
aircraft, notor vehicle or watercraft.

(e) Property danmge to:

(1) Any property owned, rented, or occupied by [insert owner
or operator];

(2) Prem ses that are sold, given away or abandoned by
[insert owner or operator] if the property danage arises out of
any part of those prem ses;

(3) Property loaned to [insert owner or operator];

(4) Personal property in the care, custody or control of
[insert owner or operator];

(5) That particular part of real property on which [insert
owner or operator] or any contractors or subcontractors working
directly or indirectly on behalf of [insert owner or operator]
are performng operations, if the property danage arises out of
t hese operati ons.

5. Quarantor agrees that if, at the end of any fiscal year
before term nation of this guarantee, the guarantor fails to neet
the financial test criteria, guarantor shall send within 90 days,
by certified mail, notice to the Director of Health, State of
Hawai i, and to [owner or operator] that he intends to provide
alternate liability coverage as specified in sections 11-264-147
and 11-265-147 of the Hawaii Adm nistrative Rules, as applicable,
in the nane of [owner or operator]. Wthin 120 days after the
end of such fiscal year, the guarantor shall establish such
liability coverage unless [owner or operator] has done so.
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6. The guarantor agrees to notify the Director of Health,
State of Hawaii, by certified mail of a voluntary or involuntary
proceedi ng under title 11 (Bankruptcy), U S. Code, nami ng
guarantor as debtor, within 10 days after conmencenent of the
proceedi ng.

7. Quarantor agrees that within 30 days after being notified
by the Director of Health, State of Hawaii, of a determ nation
t hat guarantor no longer neets the financial test criteria or
that he is disallowed fromcontinuing as a guarantor, he shal
establish alternate liability coverage as specified in section
11- 264- 147 or 11-265-147 of the Hawaii Administrative Rules in
t he name of [owner or operator], unless [owner or operator] has
done so.

8. Cuarantor reserves the right to nodify this agreenent to
take into account amendnent or nodification of the liability
requi rements set by sections 11-264-147 and 11-265-147 of the
Hawai i Adm ni strative Rules, provided that such nodification
shal | becone effective only if the Director of Health, State of
Hawai i, does not di sapprove the nodification within 30 days of
recei pt of notification of the nodification.

9. Cuarantor agrees to remain bound under this guarantee for
so long as [owner or operator] must conply with the applicable
requi rements of sections 11-264-147 and 11-265-147 of the Hawai i
Adm ni strative Rules for the above-listed facility(ies), except
as provided in paragraph 10 of this agreenent.

10. [Insert the follow ng | anguage if the guarantor is (a) a
direct or higher-tier corporate parent, or (b) a firmwhose
parent corporation is also the parent corporation of the owner or

operator]: _ _
~Quarantor may termnate this guarantee by sending notice by
certified mail to the Director of Health, State of Hawaii, and to

[ owner or operator], provided that this guarantee may not be
term nated unl ess and until [the owner or operator] obtains, and
the Director of Health, State of Hawaii, approves, alternate
liability coverage conmplying with sections 11-264-147 and/or 11-
265- 147 of the Hawaii Adm nistrative Rules.

[Insert the follow ng | anguage if the guarantor is a firm
qualifying as a guarantor due to its "substantial business
rel ati onship”" with the owner or operator]:

Guarantor may term nate this guarantee 120 days fol | ow ng
recei pt of notification, through certified nail, by the D rector
of Health, State of Hawaii, and by [the owner or operator].

11. Cuarantor hereby expressly waives notice of acceptance
of this guarantee by any party.

12. Cuarantor agrees that this guarantee is in addition to
and does not affect any other responsibility or liability of the
guarantor with respect to the covered facilities.

13. The Guarantor shall satisfy a third-party liability
claimonly on receipt of one of the follow ng docunents:
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(a) Certification fromthe Principal and the third-party
claimant(s) that the liability claimshould be paid. The
certification nmust be worded as foll ows, except that instructions
in brackets are to be replaced with the relevant information and
t he brackets del eted:

Certification of Valid daim

The undersigned, as parties [insert Principal] and [insert
name and address of third-party claimant(s)], hereby certify that
the claimof bodily injury and/or property damage caused by a
[ sudden or nonsudden] accidental occurrence arising from
operating [Principal's hazardous waste treatnent, storage, or
di sposal facility] should be paid in the anount of $
[ Si gnat ur es]
Princi pal
(Notary) Date
[ Si gnat ur es]
C ai mant (s)
(Notary) Date

(b) Avalid final court order establishing a judgnent
agai nst the Principal for bodily injury or property damage caused
by sudden or nonsudden acci dental occurrences arising fromthe
operation of the Principal's facility or group of facilities.

14. In the event of conbination of this guarantee with
anot her nmechanismto neet liability requirenents, this guarantee
will be considered [insert "primary" or "excess"] coverage.

| hereby certify that the wording of the guarantee is
identical to the wording specified in paragraph 11-264-151(h)(2)
of the Hawaii Adm nistrative Rules as such regul ations were
constituted on the date shown i nmedi ately bel ow.
Ef fective date:
[ Nane of guarantor]
[ Aut hori zed signature for guarantor]
[ Name of person signing]
[Title of person signing]
Signature of witness or notary:

(i) A hazardous waste facility liability endorsement as
required in section 11-264-147 or 11-265-147 must be worded as
foll ows, except that instructions in brackets are to be replaced
with the relevant information and the brackets del et ed:

Hazardous Waste Facility Liability Endorsenent
1. This endorsenent certifies that the policy to which the
endorsenent is attached provides liability insurance covering
bodily injury and property damage in connection with the
insured's obligation to denonstrate financial responsibility
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under section 11-264-147 or 11-265-147 of the Hawaii

Adm ni strative Rules. The coverage applies at [list EPA

i dentification nunber, name, and address for each facility] for
[insert " sudden accidental occurrences,'' "~ nonsudden acci dent al
occurrences,'' or "~ sudden and nonsudden acci dent al

occurrences''; if coverage is for multiple facilities and the
coverage is different for different facilities, indicate which
facilities are insured for sudden accidental occurrences, which
are insured for nonsudden accidental occurrences, and which are
insured for both]. The limts of liability are [insert the dollar
amount of the " “each occurrence'' and " annual aggregate'' limts
of the Insurer's liability], exclusive of |egal defense costs.

2. The insurance afforded with respect to such occurrences
is subject to all of the terns and conditions of the policy;
provi ded, however, that any provisions of the policy Inconsistent
with subsections (a) through (e) of this Paragraph 2 are hereby
amended to conformw th subsections (a) through (e):

(a) Bankruptcy or insolvency of the insured shall not
relieve the Insurer of its obligations under the policy to which
this endorsenent is attached.

(b) The Insurer is liable for the paynent of amounts within
any deductible applicable to the policy, wth a right of
rel nmbursenent by the insured for any such paynent made by the
| nsurer. This provision does not apply with respect to that
amount of any deductible for which coverage is denonstrated as
specified in subsection 11-264-147(f) or 11-265-147(f) of the
Hawai i Adm ni strative Rul es.

(c) \Wenever requested by the Hawaii State Director of
Heal th, the Insurer agrees to furnish to the Director a signed
duplicate original of the policy and all endorsenents.

(d) Cancellation of this endorsenent, whether by the
| nsurer, the insured, a parent corporation providing Insurance
coverage for its subsidiary, or by a firmhaving an insurable
interest in and obtaining liability insurance on behalf of the
owner or operator of the hazardous waste managenent facility,

w |l be effective only upon witten notice and only after the
expiration of sixty days after a copy of such witten notice is
received by the Hawaii State Director of Health.

(e) Any other termnation of this endorsement will be
effective only upon witten notice and only after the expiration
of thirty days after a copy of such witten notice is received by
the Hawaii State Director of Health.

Attached to and form ng part of policy No.

i ssued by [name of Insurer], herein called the Insurer, of
[address of Insurer] to [name of insured] of [address] this

day of , 19 . The effective date of said policy
IS day of , 19 :

| hereby certify that the wording of this endorsenent is
identical to the wording specified in subsection (i) of section
11- 264- 151 of the Hawaii Adm nistrative Rules as such rule was
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constituted on the date first above witten, and that the Insurer
is licensed to transact the business of insurance, or eligible to
provi de insurance as an excess or surplus lines insurer, in one
or nore states.

[ Signature of Authorized Representative of Insurer]

[ Type nane]

[Title], Authorized Representative of [name of |nsurer]
[ Address of Representative]

] A certificate of liability insurance as required in
section 11-264-147 or 11-265-147 nust be worded as foll ows,
except that the instructions in brackets are to be replaced with
the relevant informati on and the brackets del eted:

Hazardous Waste Facility Certificate of Liability Insurance

1. [Name of Insurer], (the " “Insurer''), of [address of
| nsurer] hereby certifies that it has issued liability insurance
covering bodily injury and property damage to [name of insured],
(the "“insured '), of [address of insured] in connection with the
insured's obligation to denonstrate financial responsibility
under section 11-264-147 or 11-265-147 of the Hawaii
Adm ni strative Rules. The coverage applies at [list EPA
i dentification nunber, name, and address for each facility] for

[insert " "sudden accidental occurrences,'' " nonsudden accidental
occurrences,'' or " sudden and nonsudden acci dental
occurrences''; if coverage is for multiple facilities and the

coverage is different for different facilities, indicate which
facilities are insured for sudden accidental occurrences, which
are insured for nonsudden acci dental occurrences, and which are
insured for both]. The limts of liability are [insert the dollar

amount of the "~ each occurrence'' and " annual aggregate'' limts
of the Insurer's liability], exclusive of legal defense costs.
The coverage is provided under policy nunber , 1 ssued

on [date]. The effective date of said policy is [date].

2. The Insurer further certifies the follomng wth respect
to the insurance described in Paragraph 1:

(a) Bankruptcy or insolvency of the insured shall not
relieve the Insurer of its obligations under the policy.

(b) The Insurer is liable for the paynent of amounts within
any deductible applicable to the policy, wth a right of
rel nbursenent by the insured for any such paynent made by the
| nsurer. This provision does not apply with respect to that
amount of any deductible for which coverage is denonstrated as
specified in subsection 11-264-147(f) or 11-265-147(f) of the
Hawai i Adm ni strative Rul es.
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(c) \Wenever requested by the Hawaii State Director of
Heal th, the Insurer agrees to furnish to the Director a signed
duplicate original of the policy and all endorsenents.

(d) Cancellation of the insurance, whether by the insurer,
the insured, a parent corporation providing insurance coverage
for its subsidiary, or by a firmhaving an insurable interest in
and obtaining liability insurance on behalf of the owner or
operator of the hazardous waste managenent facility, will be
effective only upon witten notice and only after the expiration
of sixty days after a copy of such witten notice is received by
the Hawaii State Director of Health.

(e) Any other termnation of the insurance will be
effective only upon witten notice and only after the expiration
of thirty days after a copy of such witten notice is received by
the Hawaii State Director of Health.

| hereby certify that the wording of this instrument is
identical to the wording specified in subsection (j) of section
11- 264- 151 of the Hawaii Adm nistrative Rules as such rule was
constituted on the date first above witten, and that the Insurer
is licensed to transact the business of insurance, or eligible to
provi de insurance as an excess or surplus lines insurer, in one
or nore states.

[ Signature of authorized representative of Insurer]

[ Type nane]

[Title], Authorized Representative of [name of |nsurer]
[ Address of Representative]

(k) Aletter of credit, as specified in subsection 11-264-
147(h) or 11-265-147(h), nmust be worded as foll ows, except that
instructions in brackets are to be replaced with the rel evant
informati on and the brackets del eted:
| rrevocabl e Standby Letter of Credit
Name and Address of issuing institution

Director of Health
State of Hawai i

Dear Sir or Madam W hereby establish our irrevocabl e
Standby Letter of Credit No. in the favor of
["any and all third-party liability claimants" or insert nanme of
trustee of the standby trust fund], at the request and for the
account of [owner or operator's name and address] for third-party
liability awards or settlements up to [in words] U S. dollars $
per occurrence, and the annual aggregate anount of
[in words] US. dollars $ , for sudden accidenta
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occurrences and/or for third-party liability awards or
settlements up to the amount of [In words] U S. dollars $
per occurrence, and the annual aggregate anmount of [in

words] U S dollars $ , for nonsudden acci denta
occur rences avai |l abl e upon presentation of a sight draft bearing
reference to this letter of credit No. , and [insert

the followi ng | anguage if the letter of credit is being used
mﬁtpor} a standby trust fund:] "(1) a signed certificate reading
as foll ows:

Certificate of Valid Caim

The undersigned, as parties [insert principal] and [insert
name and address of third party claimant(s)], hereby certify that
the claimof bodily injury and/or property damage caused by a
[ sudden or nonsudden] acci dental occurrence arising from
operations of [principal's] hazardous waste treatnent, storage,
or disposal facility should be paid in the amobunt of $( ).

We hereby certify that the clalmdoes not apply to any of the
fol | ow ng:

(a) Bodily injury or property damage for which [insert
principal] is obligated to pay damages by reason of the
assunption of liability in a contract or agreenment. This
excl usi on does not apply to liability for damages that [insert
principal] would be obligated to pay in the absence of the
contract or agreenent.

(b) Any obligation of [insert principal] under a workers
conpensation, disability benefits, or unenpl oynent conpensation
law or any simlar |aw

(c) Bodily injury to:

(1) An enployee of [insert principal] arising from and in
t he course of, enploynent by [insert principal]; or

(2) The spouse, child, parent, brother or sister of that
enpl oyee as a consequence of, or arising from and in the course
of enpl oynent by [insert principal].

Thi s excl usion applies:

(A) Whether [insert principal] may be liable as an enpl oyer
or in any other capacity; and

(B) To any obligation to share danages with or repay anot her
person who nust pay danages because of the injury to persons
Identified in paragraphs (1) and (2).

(d) Bodily injury or property damage arising out of the
owner shi p, mai ntenance, use, or entrustment to others of any
aircraft, notor vehicle or watercraft.

(e) Property danage to:

(1) Any property owned, rented, or occupied by [insert
principal ];

(2) Prenises that are sol d, given away or abandoned by
[insert principal] if the property damage arises out of any part
of those prem ses;
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(3) Property loaned to [insert principal];

(4) Personal property in the care, custody, or control of
[insert principal];

(5) That particular part of real property on which [insert
principal] or any contractors or subcontractors working directly
or indirectly on behalf of [insert principal] are performng
operations, If the property damage ari ses out of these
oper ati ons.
[ Si gnat ur es]
Princi pal
[ Si gnat ur es]
C ai mant (s)

or (2) avalid final court order establishing a judgnent agai nst
the principal for bodily injury or property danage caused by
sudden or nonsudden accidental occurrences arising fromthe
operation of the Principal's facility or group of facilities.

This letter of credit is effective as of [date] and shal
expire on [date] at |east one year later], but such expiration
date shall be automatically extended for a period of [at |east
one year] on [date] and on each successive expiration date,
unl ess, at |east 120 days before the current expiration date, we
notify you, the Director of Health, State of Hawaii, and [owner's
or operator's nane] by certified mail that we have decided not to
extend this letter of credit beyond the current expiration date.

Whenever this letter of credit is drawn on under and in
conpliance with the terns of this credit, we shall duly honor
such draft upon presentation to us.

[Insert the follow ng | anguage if a standby trust fund is
not being used: "In the event that this letter of credit is used
in conmbination with another nechanismfor liability coverage,
this letter of credit shall be considered [insert "primary" or
"excess" coverage]."]

W certify that the wording of this letter of credit is
identical to the wording specified in subsection 11-264-151(k) of
the Hawaii Adm nistrative Rul es as such regul ati ons were
constituted on the date shown imredi ately bel ow. [Signature(s)
and title(s) of official(s) of issuing institution] [Date].

This credit is subject to [insert "the nost recent edition
of the Uniform Custons and Practice for Docunentary Credits,
publ i shed and copyrighted by the International Chanber of
Commerce," or "the Uniform Comrercial Code"].

(1) A surety bond, as specified in subsection 11-264-147(i)
or 11-265-147(i), nust be worded as follows: except that
instructions in brackets are to be replaced with the rel evant
information and the brackets del et ed:

Payment Bond
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Surety Bond No. [lnsert nunber]

Parties [Insert nane and address of owner or operator],
Principal, incorporated in [Insert state of incorporation] of
[Insert city and state of principal place of business] and
[ I nsert name and address of surety conpany(ies)], Surety
Company(ies), of [Insert surety(ies) place of business].

EPA identification nunber, name, and address for each
facility guaranteed by this bond:

Sudden acci dent al Nonsudden acci dent al
occurrences occurrences
Penal Sum Per [insert anount] [insert anount]
Cccurrence
Annual Aggregate [insert amount] [insert anount]

Purpose: This is an agreenent between the Surety(ies) and
the Principal under which the Surety(ies), its(their) successors
and assignees, agree to be responsible for the paynent of clains
agai nst the Principal for bodily injury and/or property damage to
third parties caused by [ "sudden'' and/or " nonsudden'']
acci dental occurrences arising fromoperations of the facility or
group of facilities in the suns prescribed herein; subject to the
governi ng provisions and the foll ow ng conditions.

Gover ni ng Provi sions:

(1) Chapter 342J, Hawaii Revi sed Statutes.

(2) Admnistrative Rules of the Hawaii State Departnent of
Heal th, particularly section [ " 11-264-147""' or "~ 11-
265-147''] of the Hawaii Admi nistrative Rules (if
appl i cabl e).

Condi t1 ons:

(1) The Principal is subject to the applicable governing
provi sions that require the Principal to have and
maintain liability coverage for bodily injury and
property danmage to third parties caused by [ " sudden’
and/ or " nonsudden''] accidental occurrences arising
fromoperations of the facility or group of facilities.
Such obligation does not apply to any of the foll ow ng:

(a) Bodily injury or property damage for which [insert

principal] is obligated to pay danages by reason of the
assunption of liability in a contract or agreenment. This
excl usi on does not apply to liability for damages that [insert
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principal] would be obligated to pay in the absence of the
contract or agreenent.

(b) Any obligation of [insert principal] under a workers
conpensation, disability benefits, or unenpl oynent conpensation
law or simlar |aw.

(c) Bodily injury to:

(1) An enployee of [insert principal] arising from and in

t he course of, enployment by [insert principal]; or

(2) The spouse, child, parent, brother or sister of that
enpl oyee as a consequence of, or arising from and in
t he course of enploynment by [insert principal]. This
excl usi on appli es:

(A) Wether [insert principal] may be liable as
an enployer or in any other capacity; and

(B) To any obligation to share damages with or
repay anot her person who nust pay danages
because of the injury to persons identified
in paragraphs (1) and (2).

(d) Bodily injury or property damage arising out of the
owner shi p, mai ntenance, use, or entrustment to others of any
aircraft, nmotor vehicle or watercraft.

(e) Property damage to:

(1) Any property owned, rented, or occupied by [insert

principal ];

(2) Premses that are sold, given away or abandoned by
[insert principal] if the property danage arises out of
any part of those prem ses;

(3) Property loaned to [insert principal];

(4) Personal property in the care, custody or control of
[insert principal];

(5) That particular part of real property on which [insert
principal] or any contractors or subcontractors working
directly or indirectly on behalf of [insert principal]
are performng operations, if the property damage
arises out of these operations.

(2) This bond assures that the Principal will satisfy

valid third party liability clainms, as described in

condition 1.

(3) If the Principal fails to satisfy a valid third party
l[iability claim as described above, the Surety(ies)
becones |iable on this bond obligation.

(4) The Surety(ies) shall satisfy a third party
liability claimonly upon the receipt of one of the
fol | owm ng docunents:

(a) Certification fromthe Principal and the third party
claimant(s) that the liability cla mshould be paid. The
certification nmust be worded as foll ows, except that instructions
in brackets are to be replaced with the relevant information and
t he brackets del eted:

264- 154



811-264-151
Certification of Valid daim

The undersigned, as parties [insert name of Principal] and
[insert name and address of third party claimant(s)], hereby
certify that the claimof bodily injury and/or property danmage
caused by a [sudden or nonsudden] acci dental occurrence arising
fromoperating [Principal's] hazardous waste treatnent, storage,
or disposal facility should be paid in the amount of $[ ].

[ Si gnat ur e]

Pri nci pal

[ Notary] Date
[ Si gnat ure(s)]
C ai mant (s)

[ Notary] Date

or (b) Avalid final court order establishing a judgnent
agai nst the Principal for bodily injury or property damage caused
by sudden or nonsudden acci dental occurrences arising fromthe
operation of the Principal's facility or group of facilities.

(5 In the event of combination of this bond with another
mechanismfor liability coverage, this bond will be
considered [insert "~ “primary'' or "~ excess''] coverage.

(6) The liability of the Surety(ies) shall not be
di scharged by any paynent or succession of paynents
hereunder, unless and until such payment or paynments
shal | amount in the aggregate to the penal sum of the
bond. In no event shall the obligation of the
Surety(ies) hereunder exceed the amount of said annual
aggregate penal sum provided that the Surety(ies)
furnish(es) notice to the Hawaii State Director of
Health forthwith of all clainms filed and paynments nade
by the Surety(ies) under this bond.

(7) The Surety(ies) may cancel the bond by sending notice
of cancellation by certified mail to the Principal and
the Hawaii State Director of Health, provided, however,
t hat cancellation shall not occur during the one-
hundred and twenty days begi nning on the date of
recei pt of the notice of cancellation by the Principal
and the Hawaii State Director of Health, as evidenced
by the return receipt.

(8) The Principal may term nate this bond by sending
witten notice to the Surety(ies) and to the Hawai i
State Director of Health.
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(9) The Surety(ies) hereby
amendnents to applicab
regul ations and agree(
in any way alleviate i
bond.

(10) This bond is effective from[insert date] (12:01 a.m,
standard tinme, at the address of the Principal as
stated herein) and shall continue in force until
term nated as described above.

In Wtness Wereof, the Principal and Surety(ies) have
executed this Bond and have affixed their seals on the date set
forth above.

The persons whose signatures appear bel ow hereby certify
that they are authorized to execute this surety bond on behal f of
the Principal and Surety(ies) and that the wording of this surety
bond is identical to the wording specified in subsection (I) of
section 11-264-151 of the Hawaii Adm nistrative Rules, as such
rule was constituted on the date this bond was execut ed.

PRI NCl PAL

|ve(s) notification of

I a statutes, rules and
that no such amendrment shal
s (their) obligation on this

wa
e
)

I
S
t

[ Si gnat ure(s)]

[ Name(s) ]

[Title(s)]

[ Cor porate Seal ]
CORPORATE SURETY] | ES]
[ Nane and address]

State of incorporation:

Liability Limt: $

[ Si gnat ure(s)]
[ Nane(s) and title(s)]
[ Cor porate seal]

[ For every co-surety, provide signature(s), corporate seal, and
other information in the same manner as for Surety above.]

Bond premium $

(m (1) Atrust agreenment, as specified in subsection 11-264-
147(j) or 11-265-147(j), nust be worded as foll ows,
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except that instructions in brackets are to be replaced
with the relevant information and the brackets del eted:

Trust Agreenent

Trust Agreenent, the "~ Agreenent, entered into as of
[date] by and betmeen [ name of the owner or operator] a [nane of

State] [Insert ° corporatron " partnership,'' " assoclation,
or ~“proprietorship''], the ~“Gantor,'' and [name of corporate
trustee], [insert, "“incorporated |n the State of or

“a national bank''], the " “trustee.

Whereas, the Departnment of Health, State of Hawaii, has
established certain rules applicable to the Gantor, requiring
t hat an owner or operator of a hazardous waste managenent
facility or group of facilities nust denonstrate financi al
responsibility for bodily injury and property danage to third
parti es caused by sudden acci dental and/or nonsudden acci dent al
occurrences arising fromoperations of the facility or group of
facilities.

Whereas, the Gantor has elected to establish a trust to
assure all or part of such financial responsibility for the
facilities identified herein.

Whereas, the Gantor, acting through its duly authorized
officers, has selected the Trustee to be the trustee under this
agreenment, and the Trustee is willing to act as trustee.

Now, therefore, the Grantor and the Trustee agree as
fol | ows:

Section 1. Definitions. As used in this Agreenent:

(a) The term "Gantor'' means the owner or operator who
enters into this Agreenent and any successors or assigns of the
G ant or.

(b) The term "Trustee'' means the Trustee who enters into
this Agreenent and any successor Tr ust ee.

(c) The term"departnment” neans the Departnent of Health,
State of Hawaii .

(d) The term"director” means the director of the
Department of Health, State of Hawaii .

Section 2. ldentification of Facilities. This agreenent
pertains to the facilities identified on attached schedule A [on
schedule A, for each facility list the EPA identification nunber,
name, and address of the facility(ies) and the anmount of
liability coverage, or portions thereof, if nore than one
i nstrunent affords conbi ned coverage as denonstrated by this
Agreenent] .

Section 3. Establishment of Fund. The Gantor and the
Trustee hereby establish a trust fund, hereinafter the " Fund,'
for the benefit of any and all third parties injured or danmaged
by [sudden and/or nonsudden] accidental occurrences arising from
operation of the facility(ies) covered by this guarantee, in the
amount s of [up to $1 million] per occurrence and
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~ [up to $2 million] annual aggregate for sudden acci dental
occurrences and [up to $3 million] per occurrence and _

[up to $6 mTTion] annual aggregate for nonsudden
occurrences, except that the Fund is not established for the
benefit of third parties for the foll ow ng:

(a) Bodily 1njury or property damage for which [insert
Grantor]| is obligated to pay danages by reason of the assunption
of liability in a contract or agreenent. This exclusion does not
apply to liability for damages that [insert G antor] would be
obligated to pay 1n the absence of the contract or agreenent.

(b) Any obligation of [insert G antor] under a workers
conpensation, disability benefits, or unenploynment conpensation
[aw or any simlar |aw

(c) Bodily injury to:

(1) An enployee of [insert Gantor] arising from and in
t he course of, enploynent by [Insert Gantor]; or

(2) The spouse, child, parent, brother or sister of that
enpl oyee as a consequence of, or arising from and in
t he course of enploynent by [insert Gantor].

Thi s exclusion applies:

(A) \Wether [insert Gantor] may be |iable as an
enpl oyer or in any other capacity; and

(B) To any obligation to share damages with or
repay another person who nust pay damages
because of the injury to persons identified
in paragraphs (1) and (2).

(d) Bodily injury or property damage arising out of the
owner shi p, mai ntenance, use, or entrustment to others of any
aircraft, notor vehicle or watercraft.

(e) Property damage to:

(1) Any property owned, rented, or occupied by [insert

Grantor];

(2) Premses that are sold, given away or abandoned by
[insert Grantor] if the property danage arises out of
any part of those prem ses;

(3) Property loaned to [insert Gantor];

(4) Personal property in the care, custody or control of
[insert Gantor];

(5) That particular part of real property on which [insert
Grantor] or any contractors or subcontractors worKking
directly or indirectly on behalf of [insert G antor]
are performng operations, if the property danmage
ari ses out of these operations.

In the event of conbination with another nmechani smfor
liability coverage, the fund shall be considered [insert
TTprimary'' or ~ excess''] coverage.

The Fund is established initially as consisting of the
property, which is acceptable to the Trustee, described in
Schedul e B attached hereto. Such property and any other property
subsequently transferred to the Trustee Is referred to as the
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Fund, together with all earnings and profits thereon, |ess any
payments or distributions made by the Trustee pursuant to this
Agreenment. The Fund shall be held by the Trustee, IN TRUST, as
herei nafter provided. The Trustee shall not be responsible nor
shall it undertake any responsibility for the anpbunt or adequacy
of, nor any duty to collect fromthe G antor, any paynents
necessary to discharge any liabilities of the Gantor established
by the departnent.

Section 4. Paynent for Bodily Injury or Property Damage. The
Trustee shall satisfy a third party liability claimby making
payments fromthe Fund only upon recei pt of one of the follow ng
docunents;

(a) Certification fromthe Gantor and the third party
claimant(s) that the liability claimshould be paid. The
certification nmust be worded as foll ows, except that instructions
in brackets are to be replaced with the relevant information and
t he brackets del eted:

Certification of Valid daim

The undersigned, as parties [insert Gantor] and [insert
name and address of third party claimant(s)], hereby certify that
the claimof bodily injury and/or property damage caused by a
[ sudden or nonsudden] accidental occurrence arising from
operating [Gantor's|] hazardous waste treatnent, storage, or
di sposal facility should be paid in the amount of $[ ].

[ Si gnat ur es]
G ant or
[ Si gnat ur es]

C ai mant (s)

or (b) Avalid final court order establishing a judgnent
agai nst the Grantor for bodily injury or property damage caused
by sudden or nonsudden acci dental occurrences arising fromthe
operation of the Grantor's facility or group of facilities.

Section 5. Paynents Conprising the Fund. Paynents nade to
the Trustee for the Fund shall consist of cash or securities
acceptable to the Trustee.

Section 6. Trustee Managenent. The Trustee shall invest and
rei nvest the principal and income, in accordance w th general
i nvest ment policies and guidelines which the G antor nmay
comunicate in witing to the Trustee fromtine to tine, subject,
however, to the provisions of this section. In investing,
rei nvesting, exchanging, selling, and managing the Fund, the
Trustee shall discharge his duties with respect to the trust fund
solely in the interest of the beneficiary and with the care,
skill, prudence, and diligence under the circunstance then

264- 159



811-264- 151

prevailing which persons of prudence, acting in a |like capacity
and famliar with such matters, would use in the conduct of an
enterprise of a like character and with |ike ains; except that:
(i) Securities or other obligations of the Grantor, or
any ot her owner or operator of the facilities, or
any of their affiliates as defined in the federal
| nvest nent Conpany Act of 1940, as anended, 15
U S . C 80a-2.(a), shall not be acquired or held
unl ess they are securities or other obligations of
the federal or a state governnent;
(i1) The Trustee is authorized to invest the Fund in
time or demand deposits of the Trustee, to the
extent insured by an agency of the federal or a
state governnent; and
(i1i) The Trustee is authorized to hold cash awaiting
i nvestnent or distribution uninvested for a
reasonable time and without liability for the
paynent of interest thereon.

Section 7. Commingling and I nvestnent. The Trustee is
expressly authorized in its discretion:

(a) To transfer fromtime to time any or all of the assets
of the Fund to any common conm ngl ed, or collective trust fund
created by the Trustee in which the fund is eligible to
participate, subject to all of the provisions thereof, to be
cogningled with the assets of other trusts participating therein;
an

(b) To purchase shares in any investnent conpany registered
under the federal Investnent Conpany Act of 1940, 15 U S. C. 8la-1
et seq., including one which may be created, managed,
underwitten, or to which investnment advice is rendered or the
shares of which are sold by the Trustee. The Trustee may vote
such shares in its discretion

Section 8. Express Powers of Trustee. Wthout in any way
limting the powers and discretion conferred upon the Trustee by
the other provisions of this Agreenment or by law, the Trustee is
expressly authorized and enpower ed:

(a) To sell, exchange, convey, transfer, or otherw se
di spose of any property held by it, by public or private sale. No
person dealing with the Trustee shall be bound to see to the
application of the purchase noney or to inquire into the validity
or expedi ency of any such sale or other disposition;

(b) To nmake, execute, acknow edge, and deliver any and al
docunents of transfer and conveyance and any and all other
instrunents that may be necessary or appropriate to carry out the
powers herein granted,

(c) To register any securities held in the Fund in its own
name or in the name of a nomnee and to hold any security in
bearer formor in book entry, or to conbine certificates
representing such securities with certificates of the sanme issue
hel d by the Trustee in other fiduciary capacities, or to deposit
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or arrange for the deposit of such securities in a qualified
central depositary even though, when so deposited, such
securities may be nerged and held in bulk 1n the name of the

nom nee of such depositary with other securities deposited

t herein by another person, or to deposit or arrange for the
deposit of any securities issued by the United States CGovernment,
or any agency or instrunentality thereof, with a Federal Reserve
bank, but the books and records of the Trustee shall at all tines
show that all such securities are part of the Fund;

(d) To deposit any cash in the Fund in interest-bearing
accounts mai ntal ned or savings certificates issued by the
Trustee, in its separate corporate capacity, or in any other
banking institution affiliated with the Trustee, to the extent
insured by an agency of the federal or a state governnent; and

(e) To conprom se or otherw se adjust all clains in favor
of or against the Fund.

Section 9. Taxes and Expenses. Al taxes of any kind that
may be assessed or |evied against or in respect of the Fund and
all brokerage conm ssions incurred by the Fund shall be paid from
the Fund. Al other expenses incurred by the Trustee in
connection with the admnistration of this Trust, including fees
for legal services rendered to the Trustee, the conpensation of
the Trustee to the extent not paid directly by the Gantor, and
all other proper charges and disbursenents of the Trustee shal
be paid fromthe Fund.

Section 10. Annual Valuations. The Trustee shall annually,
at least thirty days prior to the anniversary date of
establ i shnent of the Fund, furnish to the Grantor and to the
director a statenment confirmng the value of the Trust. Any
securities in the Fund shall be valued at narket value as of no
nore than sixty days prior to the anniversary date of
establ i shnent of the Fund. The failure of the Grantor to object
inwiting to the Trustee within ninety days after the statenent
has been furnished to the Gantor and the director shal
constitute a conclusively binding assent by the G antor barring
the Grantor fromasserting any claimor liability against the
Trustee with respect to matters disclosed in the statenent.

Section 11. Advice of Counsel. The Trustee may fromtine to
time consult with counsel, who may be counsel to the Gantor with
respect to any question arising as to the construction of this
Agreenment or any action to be taken hereunder. The Trustee shal
be fully protected, to the extent permtted by law, in acting
upon the advi ce of counsel.

Section 12. Trustee Conpensation. The Trustee shall be
entitled to reasonabl e conpensation for its services as agreed
upon in witing fromtine totime with the Gantor.

Section 13. Successor Trustee. The Trustee may resign or the
Grantor may replace the Trustee, but such resignation or
repl acement shall not be effective until the Gantor has
appoi nted a successor trustee and this successor accepts the
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appoi nt ment. The successor trustee shall have the same powers and
duties as those conferred upon the Trustee hereunder. Upon the
successor trustee's acceptance of the appointnment, the Trustee
shal | assign, transfer, and pay over to the successor trustee the
funds and properties then constituting the Fund. If for any
reason the G antor cannot or does not act in the event of the
resignation of the Trustee, the Trustee may apply to a court of
conpetent jurisdiction for the appointment of a successor trustee
or for instructions. The successor trustee shall specify the date
on which it assunmes administration of the trust in a witing sent
to the Gantor, the director, and the present Trustee by
certified mail ten days before such change becones effective. Any
expenses incurred by the Trustee as a result of any of the acts
contenpl ated by this section shall be paid as provided in Section
9.

Section 14. Instructions to the Trustee. Al orders,
requests, and instructions by the Gantor to the Trustee shall be
in witing, signed by such persons as are designated in the
attached Exhibit A or such other designees as the G antor may
desi gnate by anmendnents to Exhibit A The Trustee shall be fully
protected in acting without inquiry in accordance with the
Grantor's orders, requests, and instructions. Al orders,
requests, and instructions by the director to the Trustee shal
be in witing, signed by the director, or the director's
desi gnee, and the Trustee shall act and shall be fully protected
in acting in accordance with such orders, requests, and
instructions. The Trustee shall have the right to assune, in the
absence of witten notice to the contrary, that no event
constituting a change or a termnation of the authority of any
person to act on behalf of the G antor or the departnent
her eunder has occurred. The Trustee shall have no duty to act in
t he absence of such orders, requests, and instructions fromthe
G antor and/or the departnent, except as provided for herein

Section 15. Notice of Nonpaynment. If a paynent for bodily
injury or property damage is nmade under Section 4 of this trust,
the Trustee shall notify the Gantor of such payment and the
amount (s) thereof within five working days. The G antor shall, on
or before the anniversary date of the establishnent of the Fund
foll ow ng such notice, elther make paynents to the Trustee in
amounts sufficient to cause the trust to return to its val ue
i mredi ately prior to the paynent of clainms under Section 4, or
shall provide witten proof to the Trustee that other financial
assurance for liability coverage has been obtai ned equalling the
amount necessary to return the trust to its value prior to the
payment of clains. If the Gantor does not either make paynents
to the Trustee or provide the Trustee with such proof, the
Trustee shall within 10 working days after the anniversary date
of the establishnment of the Fund provide a witten notice of
nonpaynent to the director.
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Section 16. Amendnent of Agreenent. This Agreenent may be
amended by an instrument in witing executed by the Gantor, the
Trustee, and the director, or by the Trustee and the director if
the Grantor ceases to exist.

Section 17. Irrevocability and Term nation. Subject to the
right of the parties to amend this Agreement as provided in
Section 16, this Trust shall be irrevocable and shall continue
until termnated at the witten agreenment of the Gantor, the
Trustee, and the director, or by the Trustee and the director, if
the Grantor ceases to exist. Upon term nation of the Trust, al
remai ning trust property, less final trust adm nistration
expenses, shall be delivered to the Gantor.

The director will agree to termnation of the Trust when the
owner or operator substitutes alternate financial assurance as
specified 1n this section.

Section 18. Imunity and Indemification. The Trustee shal
not incur personal liability of any nature in connection with any
act or om ssion, made in good faith, in the adm nistration of
this Trust, or in carrying out any directions by the Gantor or
the director issued in accordance with this Agreenment. The
Trustee shall be indemified and saved harm ess by the Gantor or
fromthe Trust Fund, or both, fromand agai nst any personal
l[iability to which the Trustee nmay be subjected by reason of any
act or conduct inits official capacity, i1ncluding all expenses
reasonably incurred in its defense in the event the Gantor fails
to provide such defense.

Section 19. Choice of Law. This Agreenment shall be
adm ni stered, construed, and enforced according to the |aws of
the State of Hawaii .

Section 20. Interpretation. As used in this Agreenent, words
in the singular include the plural and words in the plural
i nclude the singular. The descriptive headings for each section
of this Agreenent shall not affect the interpretation or the
| egal efficacy of this Agreenent.

In Wtness Wiereof the parties have caused this Agreenment to
be executed by their respective officers duly authorized and
their corporate seals to be hereunto affixed and attested as of
the date first above witten. The parties below certify that the
wordi ng of this Agreenent is identical to the wording specified
in subsection (m of section 11-264-151 of the Hawai i
Adm nistrative Rules as such rule was constituted on the date
first above witten.

[ Signature of Grantor]

[Title]
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Attest:
[Title]
[ Seal ]

[ Si gnat ure of Trustee]
Attest:

[Title]

[ Seal ]

(2) The following is an exanple of the certification of
acknow edgenment whi ch nmust acconpany the trust
agreement for a trust fund as specified in subsection
11-264-147(j) or 11-265-147(j).

State of

County of

On this [date], before ne personally cane [owner or
operator] to me known, who, being by ne duly sworn, did depose
and say that she/he resides at [address], that she/he is [title]
of [corporation], the corporation described in and which executed
t he above instrument; that she/he knows the seal of said
corporation; that the seal affixed to such instrument is such
corporate seal; that it was so affixed by order of the Board of
Directors of said corporation, and that she/ he signed her/his
name thereto by |ike order

[ Signature of Notary Public]

(n)(1) A standby trust agreenent, as specified in subsection
11-264-147(h) or 11-265-147(h), nust be worded as
foll ows, except that instructions in brackets are to be
aePIacgd with the relevant information and the brackets
el et ed:

St andby Trust Agreenent

Trust Agreenent, the "Agreenent,"” entered into as of [date]
by and between [name of the owner or operator] a [nane of a
state] [insert "corporation,” "partnership," "association," or
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"proprietorship"], the "Gantor," and [name of corporate
trustee], [insert, "incorporated in the State of
or "a national bank"], the "trustee."

Wiereas the Departnment of Health, State of Hawaii, has
established certain regul ations applicable to the G antor,
requiring that an owner or operator of a hazardous waste
managenent facility or group of facilities nmust denonstrate
financial responsibility for bodily injury and property damage to
third parties caused by sudden acci dental and/or nonsudden
acci dental occurrences arising fromoperations of the facility or
group of facilities.

Wiereas, the Grantor has elected to establish a standby
trust into which the proceeds froma letter of credit may be
deposited to assure all or part of such financial responsibility
for the facilities identified herein.

Whereas, the Gantor, acting through its duly authorized
officers, has selected the Trustee to be the trustee under this
agreenment, and the Trustee is willing to act as trustee.

Now, therefore, the Gantor and the Trustee agree as
fol | ows:

Section 1. Definitions. As used in this Agreenent:

(a) The term Grantor nmeans the owner or operator who enters
into this Agreenent and any successors or assigns of the Gantor.

(b) The term Trustee nmeans the Trustee who enters into this
Agreenment and any successor Trust ee.

Section 2. ldentification of Facilities. This agreenent
pertains to the facilities identified on attached schedule A [on
schedule A, for each facility list the EPA Identification Nunber,
name, and address of the facility(ies) and the anmount of
liability coverage, or portions thereof, if nore than one
i nstrunent affords conbi ned coverage as denonstrated by this
Agreenent] .

Section 3. Establishment of Fund. The G antor and the
Trust ee hereby establish a standby trust fund, hereafter the
"Fund,"” for the benefit of any and all third parties injured or
damaged by [sudden and/or nonsudden] acci dental occurrences
arising fromoperation of the facility(ies) covered by this

guarantee, in the anounts of [up to $1 mllion]
per occurrence and [up to $2 mllion] annua
aggregate for sudden accidental occurrences and

[up to $3 mllion] per occurrence and [up to $6

mllion] annual aggregate for nonsudden occurrences, except that
the Fund is not established for the benefit of third parties for
the foll ow ng:

(a) Bodily injury or property damage for which [insert
Gantor| is obligated to pay danages by reason of the assunption
of liability in a contract or agreement. This exclusion does not
apply to liability for damages that [insert G antor] would be
obligated to pay 1n the absence of the contract or agreenent.
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(b) Any obligation of [insert Grantor] under a workers
conpensation, disability benefits, or unenploynment conpensation
law or any simlar |aw

(c) Bodily injury to:

(1) An enployee or [insert Grantor] arising from and in the
course of, enployment by [insert Gantor]; or

(2) The spouse, child, parent, brother or sister of that
enpl oyee as a consequence of, or arising from and in the course
of enploynent by [insert Gantor].

Thi s excl usion applies:

(A) Whether [insert Gantor] may be |iable as an enpl oyer or
in any other capacity; and

(B) To any obligation to share danages with or repay anot her
person who nust pay danages because of the injury to persons
Identified in paragraphs (1) and (2).

(d) Bodily injury or property damage arising out of the
owner shi p, mai ntenance, use, or entrustment to others of any
aircraft, nmotor vehicle or watercraft.

(e) Property danage to:

(1) Any property owned, rented, or occupied by [insert
G antor];

(2) Premses that are sold, given away or abandoned by
[insert Grantor] if the property damage arises out of any part of
t hose prem ses;

(3) Property loaned to [insert Gantor];

(4) Personal property in the care, custody or control of
[insert Gantor];

(5) That particular part of real property on which [insert
Grantor| or any contractors or subcontractors working directly or
indirectly on behalf of [insert Grantor] are performng
operations, if the property damage ari ses out of these
oper ati ons.

In the event of conbination w th another nechani smfor
liability coverage, the fund shall be considered [insert
"primary" or "excess"] coverage.

The fund is established initially as consisting of the
proceeds of the letter of credit deposited into the Fund. Such
proceeds and any ot her property subsequently transferred to the
Trustee is referred to as the Fund, together with all earnings
and profits thereon, |ess any paynments or distributions nade by
the Trustee pursuant to this Agreement. The Fund shall be held
by the Trustee, IN TRUST, as hereinafter provided. The Trustee
shal | not be responsible nor shall it undertake any
responsibility for the anmount or adequacy of, nor any duty to
collect fromthe Grantor, any paynents necessary to discharge any
liabilities of the Grantor established by the Departnent of
Heal th, State of Hawaii .

Section 4. Paynent for Bodily Injury or Property Danage.

The Trustee shall satisfy a third party liability clai mby
drawing on the letter of credit described in Schedule B and by
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maki ng paynents fromthe Fund only upon receipt of one of the
fol | om ng docunents:

(a) Certification fromthe Gantor and the third party
claimant(s) that the liability claimshould be paid. The
certification nmust be worded as foll ows, except that instructions
in brackets are to be replaced with the relevant information and
t he brackets del eted:

Certification of Valid daim

The undersigned, as parties [insert Gantor] and [insert
name and address of third party claimant(s)], hereby certify that
the claimof bodily injury and/or property danage caused by a
[ sudden or nonsudden] acci dental occurrence arising from
operating [Gantor's|] hazardous waste treatnent, storage, or

di sposal facility should be paid in the anount of $[ ].
[ Si gnat ur €]
G ant or

[ Si gnat ur es]
C ai mant (s)

(b) Avalid final court order establishing a judgnent
against the Gantor for bodily injury or property damage caused
by sudden or nonsudden, accidental occurrences arising fromthe
operation of the Gantor's facility or group of facilities.

Section 5. Paynents Conprising the Fund. Paynments made to
the Trustee for the Fund shall consist of the proceeds fromthe
letter of credit drawn upon by the Trustee in accordance with the
requi rements of subsection 11-264-151(k) of the Hawai i
Adm nistrative Rules and Section 4 of this Agreenent.

Section 6. Trustee Managenent. The trustee shall invest
and reinvest the principal and inconme, in accordance with general
i nvest ment policies and guidelines which the G antor may
communicate in witing to the Trustee fromtine to tine, subject,
however, to the provisions of this Section. In investing,
rei nvesting, exchanging, selling, and nmanagi ng the Fund, the
Trustee shall discharge his duties with respect to the trust fund
solely in the interest of the beneficiary and with the care,
skill, prudence, and diligence under the circunstances then
prevail i ng which persons of prudence, acting in a |ike capacity
and famliar with such matters, would use in the conduct of an
enterprise of a like character and with |ike ains; except that:

(i) Securities or other obligations of the Gantor, or any
ot her owner or operator of the facilities, or any of their
affiliates as defined in the federal Investnent Conpany Act of
1940, as anended, 15 U.S.C. 80a-2(a), shall not be acquired or
hel d, unless they are securities or other obligations of the
federal or a state government;

(ii1) The Trustee is authorized to invest the Fund in time or
demand deposits of the Trustee, to the extent insured by an
agency of the federal or a state governnent; and
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(i1i) The Trustee is authorized to hold cash awaiting
i nvestment or distribution uninvested for a reasonable tinme and
without liability for the paynent of interest thereon.

Section 7. Comm ngling and Investnent. The Trustee is
expressly authorized in its discretion:

(a) To transfer fromtime to tine any or all of the assets
of the Fund to any common, comm ngled, or collective trust fund
created by the Trustee in which the Fund is eligible to
participate, subject to all of the provisions thereof, to be
cogningled with the assets of other trusts participating therein;
an

(b) To purchase shares in any investnment conpany registered
under the federal Investnent Conpany Act of 1940, 15 U S. C. 80a-1
et seq., including one which may be created, managed,
underwitten, or to which investnment advice is rendered or the
shares of which are sold by the Trustee. The Trustee may vote
such shares in its discretion

Section 8. Express Powers of Trustee. Wthout in any way
limting the powers and discretions conferred upon the Trustee by
the other provisions of this Agreenment or by law, the Trustee is
expressly authorized and enpower ed:

(a) To sell, exchange, convey, transfer, or otherw se
di spose of any property held by it, by public or private sale.

No person dealing with the Trustee shall be bound to see to the
application of the purchase noney or to inquire into the validity
or expedi ency of any such sale or other disposition;

(b) To make, execute, acknow edge, and deliver any and al
docunents of transfer and conveyance and any and all other
instrunents that may be necessary or appropriate to carry out the
powers herein granted,

(c) To register any securities held in the Fund in its own
name or in the name of a nomnee and to hold any security in
bearer formor in book entry, or to conbine certificates
representing such securities with certificates of the sanme issue
hel d by the Trustee in other fiduciary capacities, or to deposit
or arrange for the deposit of such securities in a qualified
central depositary even though, when so deposited, such
securities may be nerged and held in bulk 1n the name of the
nom nee of such depositary with other securities deposited
t herein by another person, or to deposit or arrange for the
deposit of any securities issued by the United States Government,
or any agency or instrunentality thereof, with a Federal Reserve
Bank, but the books and records of the Trustee shall at all tines
show that all such securities are part of the Fund;

(d) To deposit any cash in the Fund in interest-bearing
accounts mai ntai ned or savings certificates issued by the
Trustee, in its separate corporate capacity, or in any other
banking institution affiliated with the Trustee, to the extent
insured by an agency of the federal or a state governnent; and
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(e) To conpronmise or otherwise adjust all clainms in favor of
or agai nst the Fund.

Section 9. Taxes and Expenses. All taxes of any Kind that
may be assessed or |evied against or in respect of the Fund and
all brokerage comm ssions incurred by the Fund shall be paid from
the Fund. All other expenses incurred by the Trustee in
connection with the admnistration of this Trust, including fees
for legal services rendered to the Trustee, the conpensation of
the Trustee to the extent not paid directly by the Gantor, and
all other proper charges and disbursenents to the Trustee shal
be paid fromthe Fund.

Section 10. Advice of Counsel. The Trustee may fromtine
to tine consult with counsel, who may be counsel to the G antor,
W th respect to any question arising as to the construction of
this Agreenment or any action to be taken hereunder. The Trustee
shall be fully protected, to the extent permtted by law, in
acting upon the advice of counsel.

Section 11. Trustee Conpensation. The Trustee shall be
entitled to reasonabl e conpensation for its services as agreed
upon in witing fromtine totime with the Gantor.

Section 12. Successor Trustee. The Trustee may resign or
the Grantor may replace the Trustee, but such resignation or
repl acement shall not be effective until the Gantor has
appoi nted a successor trustee and this successor accepts the
appoi ntment. The successor trustee shall have the sane powers
and duties as those conferred upon the Trustee hereunder. Upon
t he successor trustee's acceptance of the appointnent; the
Trustee shall assign, transfer, and pay over to the successor
trustee the funds and properties then constituting the Fund. |If
for any reason the Grantor cannot or does not act in the event of
the resignation of the Trustee, the Trustee may apply to a court
of conpetent jurisdiction for the appointment of a successor
trustee or for instructions. The successor trustee shall specify
the date on which it assumes adm nistration of the trust in a
witing sent to the Gantor, the Director of Health, State of
Hawai i, and the present Trustee by certified mail 10 days before
such change becomes effective. Any expenses incurred by the
Trustee as a result of any of the acts contenplated by this
Section shall be paid as provided in Section 9.

Section 13. Instructions to the Trustee. Al orders,
requests, certifications of valid clains, and instructions to the
Trustee shall be in witing, signed by such persons as are
designated in the attached Exhibit A or such other designees as
the Grantor may designate by anendnments to Exhibit A The
Trustee shall be fully protected in acting without inquiry in
accordance with the G antor's orders, requests, and instructions.
The Trustee shall have the right to assune, in the absence of
witten notice to the contrary, that no event constituting a
change or a termnation of the authority of any person to act on
behal f of the Grantor or the Director of Health, State of Hawaii,
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hereunder has occurred. The Trustee shall have no duty to act in
t he absence of such orders, requests, and instructions fromthe
G antor and/or Department of Health, State of Hawaii, except as
provi ded for hereln.

Section 14. Anendnment of agreement. This Agreenent nmay be
amended by an instrument in witing executed by the Gantor, the
Trustee, and the Director of Health, State of Hawaii, or by the

Trustee and the Director of Health, State of Hawaii, if the
G antor ceases to exist. o
Section 15. Irrevocability and Term nation. Subject to the

right of the parties to amend this Agreenment as provided in
Section 14, this Trust shall be irrevocable and shall continue
until termnated at the witten agreenent of the Gantor, the
Trustee, and the Director of Health, State of Hawaii, or by the
Trustee and the Director of Health, State of Hawaii, if the
Grantor ceases to exist. Upon termnation of the Trust, al
remai ning trust property, less final trust adm nistration
expenses, shall be paid to the G antor.

The Director of Health, State of Hawaii, wll agree to
term nation of the Trust when the owner or operator substitutes
alternative financial assurance as specified in this section.

Section 16. Imunity and i ndemification. The Trustee
shal |l not incur personal liability of any nature in connection
wi th any act or om ssion, made in good faith, in the
adm ni stration of this Trust, or in carrying out any directions
by the Gantor and the Director of Health, State of Hawaii,

i ssued in accordance with this Agreement. The Trustee shall be

i ndemni fied and saved harm ess by the Gantor or fromthe Trust
Fund, or both, from and agai nst any personal liability to which
the Trustee may be subjected by reason of any act or conduct in
its official capacity, including all expenses reasonably incurred
inits defense In the event the Gantor fails to provide such

def ense.

Section 17. Choice of Law. This Agreenent shall be
adm ni stered, construed, and enforced according to the |aws of
the State of Hawaii .

Section 18. Interpretation. As used in this Agreenent,
words in the singular include the plural and words in the plural
include the singular. The descriptive headings for each Section
of this Agreenent shall not affect the interpretation of the
| egal efficacy of this Agreenent.

In Wtness Wiereof the parties have caused this Agreenment to
be executed by their respective officers duly authorized and
their corporate seals to be hereunto affixed and attested as of
the date first above witten. The parties below certify that the
wordi ng of this Agreenent is identical to the wording specified
in subsection 11-264-151(n) of the Hawaii Adm nistrative Rules as
such regul ations were constituted on the date first above
witten.
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[ Si gnat ure of Trustee]
Attest:

[Title]

[ Seal ]

(2) The following is an exanple of the certification of
acknow edgenment whi ch nmust acconpany the trust
agreenent for a standby trust fund as specified in
subsection 11-264-147(h) or 11-265-147(h). State
requirements may differ on the proper content of this
acknow edgenent .

St at e of
County of

On this [date], before ne personally cane [owner or
operator] to me known, who, being by ne duly sworn, did depose
and say that she/he resides at [address], that she/he is [title]
of [corporation], the corporation described in and which executed
t he above instrument; that she/he knows the seal of said
corporation; that the seal affixed to such instrument is such
corporate seal; that it was so affixed by order of the Board of
Directors of said corporation, and that she/ he signed her/his
name thereto by |ike order

[ St gnature of Notary Public]

[Eff 6/18/94; am 3/13/99; conp ] (Auth: HRS
88342J-4, 342J-31, 342J-34, 342J-35) (Inp: 40 C.F.R 8264.151)
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